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INTRODUCTION 
Lammy Betten 


. When the Community Social Charter on Fundamental Social Rights 
was signed in December 1989 by eleven of the twelve leaders of the 
EC-Member States, the discussions on an EC social policy had 
already passed their peak. Moreover, other events had taken over 
the headlines. The developments in Eastern Europe grasped 
everyone’s attention. The unification of the two Germany's dictated 
Community policy for quite some time and, subsequently, the :conse- 
quences of Saddam Hussein’s invasion of Kuwait brought the entire 
world population in a state of extreme anxiety. 


At the same time, the advocates of a stronger Community social 
policy took some time to assess the value of the Community Charter, 
the status of which was rather unclear, since only eleven of the 
twelve Member States’ leaders had signed the document. The EC- 
Commission’s President Delors had already pointed out that the 
Community Charter was not meant to be a legally binding 
instrument.! The Commission itself took it to be an instrument upon 
which to base new initiatives for a social policy. Even before the 
Charter was signed, the Commission presented its comprehensive 
Social Action Programme, in which a large number of these new 
initiatives were included. Although the Commission’s intentions 
seemed to be to procede as determinedly as possible, a year later 
Commissioner Papandreaou had to admit to the European Parliament 
that only three of the many proposals in the Action Programme had 
been sent to the Council of Ministers. 


The Community’s struggle to create the impression that it does 
accept its social responsibility in view of creating an internal 
market is discussed in this book. It is put, however, in a wider 
perspective because the term "European Social Policy" raises two 


* 


1 See Part III, Prospects for a Social Policy (Betten), paragraph 5. 
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questions: which Europe are we talking about and what is meant by 
the term "Social Policy"? 


The discussions in this book do not so much concentrate on the 
divisions between "Eastern" and "Western" Europe; they merely 
address the question of whether by "Europe" we mean the "Council 
of Europe-Europe", which includes 25 States?, or the "European 
Communities-Europe", which includes 12 States. At this moment, the 
Council of Europe already includes two Eastern European States 
(Hungary and Czechoslovakia). Other States (e.g. Poland) are 
considering accession to the Council of Europe. These three States 
have made it clear that they would like to accede to the European 
Communities as well. This may, for obvious reasons, take some time, 
but it is clear at this point in time, that a clear-cut division 
between "Eastern Europe" and "Western Europe" can no longer be 
made. 


As to the notion of social policy, this may be' said to cover a wide 
range of policy areas such as labour, social security, health and 
environment. The Council of Europe’s social policy has for many 
years extended to all these areas.; The European (Economic) Com- 
munity’s social policy has, until recently, been very limited; it was 
mainly aimed at facilitating the establishment and functioning of the 
common market. A social policy for its own sake came on the table 
more clearly in the early seventies when, as a result of the discus- 
sions on the position of Community social policy, the Commission 
presented its first Social Action Programme. The timing, at that time 
too, was no doubt unfortunate: the Programme was presented at a 
time when the effects of the world wide oil crisis were being most 
sharply felt. In the years that followed, the EEC social policy once 
again retreated into the background, apart from the adoption of the 
Directives on equal pay and treatment of men and women in work 
and social security which had far-reaching consequences in some 
Member States. 


2 Austria, Belgium, Cyprus, Czeckoslovakia, Denmark, France, Federal Republic of 
Germany, Finland, Greece, Hungary, Iceland, Ireland, Italy, Lichtenstein, 
Luxembourg, Malta, the Netherlands, Norway, Portugal, San, Marino, Spain, 
Sweden, Switzerland, Turkey and the United Kingdom. 

3 Belgium, Denmark, France, Federal Republic of Germany, Greece, Ireland, Italy, 
Luxembourg, the Netherlands, Portugal, Spain, and the United Kingdom. 
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Once the Single Act was adopted, the tide seemed to turn. President 
Jacques Delors of the EC Commission predicted a revival of Euro- 
pean policy-making and he saw an inextracible link between the 
large market, technological cooperation, strengthening the European 
| monetary system, economic and social cohesion and the social as- 
.pects of collective action.4 Since then the discussion on a Com- 
munity social policy, on a ’social dialogue’ (i.e. discussions between 
employers and employees on the contents of a social policy) and on 
the creation of a Community Charter of Fundamental Social Rights 
has been high on the agenda of all Community organs. That is not 
to say that the idea of raising social standards in the Community in 
order to make this Europe a Europe of citizens and not of com- 
panies alone is warmly welcomed and fully supported by all Member 
States. Some governments are convinced that a Community European 
policy should be limited to the economic areas. They form a minority 
as most Member States are now aware that a Europe of companies 
will not help their struggle towards European unity, and even less 
towards a European Union. (Is it a coincidence that the French and 
German versions of Art. 1 of the Single Act speak of ‘’striving 
towards a European Union’ while the English version reads ’striving 
towards European unity?”)5 
è 

Considered from a different angle, however, the less ’union oriented’ 
Member States have a point. As Mrs. Thatcher expressed in her 
famous Bruges speech, there are more international organizations 
than the European Community and they all have their own functions. 
To keep within the terms of this introduction: there are more 
Europes than the ’Community- Europe’ alone. 

Limiting the discussion of this point to the subject matter of 
this book, it is not an exaggeration to submit that a well developed 
Community social policy, based on a Community Charter of Social 
Fundamental Rights could bring the Council of Europe and in par- 
ticular the European Social Charter into troubled water. It is no 
wonder that the example of the right to equal pay and equal treat- 
ment is so often quoted to support this point. The development of 
these rights in Community law helped by the case law of the EC 
Court of Justice has forced EC Member States to incorporate this 
principle into their national laws and practices. Some of these States 


4 The Single Act and Europe: a Moment of Truth, ninth Jean Monnet Lecture’, 
delivered on 21 November 1986 at the European University Institute, p. 30. 

5 See Joost Korte, Ars Aequi, 38 (1989) 5, pp. 339-348, footnote 19 at p 32. As 
Korte also notes, the preamble speaks of European Union in all versions. 
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had been bound by Art. 4, para. 3 of the (Council of Europe) Euro- 
pean Social Charter for many years, seemingly without being very 
much impressed by the necessity to act upon it. This lack of action 
became apparent when the EEC Directives came into force and some 
Member States faced severe problems in bringing their national laws 
into line with the principles of equal pay and equal treatment. 


The questions to be discussed in this book refer, therefore, not only 
to the desirability of a Community social policy in the context of 
the creation of a Single Market, but also to the effects of EEC 
social policy on the future development of social policy in the 
framework of the Council of Europe. Should the Community create 
its own policy and base it on the effects of the Single Market on 
citizens of its Member States or should it connect its social policy 
to that of the Council of Europe, which has geographically as well 
as with regard to its contents a far wider perspective? These 
questions have focused mainly on the alternative of creating a 
special Community charter on social fundamentàl rights or accession 
by the Community to the Council of Europe’s Social Charter. It may 
have appeared , at one point, that this dilemma was resolved by the 
adoption of the Community Charter on Fundamental Social Rights, 
but when the latter came into being, it turned out that this was by 
no means the case. In view of its apparent limited significance from 
the legal as well as the political point of view, the Community 
Charter can hardly be considered to have established a new 
European Bill of Social Rights, a status which so far, must be 
reserved exclusively for the European Social Charter. 


In view of these and other questions, both the Council of Europe’s 
and the Community’s social policies in general and protection of 
social rights in particular are discussed in this book. 


David Harris’ paper starts off with a critical examination of the 
functioning of the supervisory system of the European Social Charter 
(ESC). It is a well-known, though important, fact that a human 
rights guarantee is as good as its system of supervision. It is 
probably equally well known that the European Social Charter’s 
system of supervision is particularly weak. If the ESC is meant to 
play any role in a future European Social Policy it seems essential 
that the weaknesses of its supervision system are remedied. 
Professor Harris concludes with a number of very noteworthy sug- 
gestions about how this could be achieved. 


XIV 


Introduction 


Nevertheless, even if the ESC functioned perfectly, the EC would 
not be relieved of its responsibility to create a social policy and to 
guarantee certain fundamental social rights in its own legal system. 
Teun Jaspers focuses on a number of these areas in his paper and 
he describes the views of the European Trade Union Conference 
» (ETUC) and the Union of Confederations of Industry and Employers 

(UNICE) on the subject. He presents in more depth an analysis of 
the issues of vocational training, health and safety at work and 
worker participation, particularly in relation to the introduction of 
new technologies. 


If the Community is to undertake certain steps in the area of social 
policy the question of a legal basis for such action arises. This is 
addressed in the first part of the third paper, mainly by way of an 
analysis of the relevant provisions introduced into Community law by 
the Single Act. The second part of the paper concentrates on issues 
related to the incorporation of fundamental social rights in the 
Community legal order. The problem of the creation of Community 
social rights in relation to the already existing norms in the Council 
of Europe Social Charter is given particular attention. 


Comments on the three papers are presented by a number of dis- 
tinguished experts in European law and policy. These comments add 
the views of those who are dealing with the everyday operation of 
European law and policy. 


Pieter van Dijk’s synopsis puts the discussion in a perspective of a 
European tryptich, with the European Communities as centre piece, 
flanked on the one hand by a part representing the Council of 
Europe and on the other by, what he calls, a "tableau de la troupe" 
of all European States. In this perpective, Van Dijk critically 
analyzes the main streams of discussion presented in this book. 


The papers now presented are a revision of the papers and com- 
ments presented at an international conference on The Future of 
European Social Policy held at the University of Utrecht in April 
1989. In view of the many developments since that conference (and 
because the copies of the first edition were out of print), it was 
decided to present a second, revised, edition. Even though other 
developments throughout Europe and the world may have taken over 
the headlines, the importance of creating a European social policy 
cannot be underestimated. Not only because of the steadily 
increasing number of poor in the Member States of the European 
Communities, but also in view of the wider European developments, 
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of the closer association between Eastern and Western European 
States, the creation of such a policy becomes ever more crucial if 
these new developments are supposed to result in the establishment 
of a more equitable social climate. 


With regard to this second edition, too, I want to express my thanks 
to those who gave their invaluable technical assistance: Ms Anja 
Reterink, who, again, took care of all the computerized technology 
in order to prepare the contributions for the publisher; Ms Delma 
MacDevitt who again turned some of the papers into more readable 
English. 


The Hague/Utrecht, February 1991. 
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THE SYSTEM OF SUPERVISION OF THE EUROPEAN 
SOCIAL CHARTER - PROBLEMS AND OPTIONS 
FOR THE FUTURE 


. LE 
David Harris 


1. NATIONAL REPORTS 


The system of supervision of the European Social Charter is based 
on national reports from the parties to the Charter. There is no 
provision for a right of petition or the reference of cases to a court 
of law. 

There are two kinds of reports. In accordance with Article 21 of 
the Charter, contracting parties submit biennial reports ’concerning 
the application of such provisions of Part II of the Charter as they 
have accepted.’ By Article 22, they must also report ’at appropriate 
intervals as requested by the Commfittee of Ministers’ on the provi- 
sions of Part II that they have not accepted. 


1.1 Reports on Accepted Provisions 


During the first eight cycles, the parties all presented their reports 
at the same time and for the same two year reporting period. Fol- 
lowing a 1984 Committee of Ministers decision, this pattern was 
changed, initially for a six year trial period, in order to even out 
the workload of the Strasbourg organs and hence expedite the 
supervisory process. As of the Ninth Cycle, parties have been 
divided into two groups, with the parties in each group reporting 
biennially in alternate years.! 

As yet, no State has failed to submit an Article 21 report. Al- 


* David Harris is Professor of Public International Law at the University of Narggio 
1 Thus, most recently, in 1988, the parties within the first group (Denmark, Gre®è- 
ce, Iceland, the Netherlands, Norway, Sweden and the UK) were required in the 
Eleventh Cycle (Part I) to report on their practice in 1986 and 1987. 
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though this is a remarkably good record when contrasted with most 
other comparable international reporting procedures, it was none- 
theless predictable given the traditionally good reporting record and 
relatively small number of the Western European States involved. 
However, the Committee of Independent Experts has frequently ex- 
pressed its concern at the delay in the submission of reports? and in 
the fact that some reports, when submitted, do not contain informa- 
tion in respect of all the relevant provisions or respond to all of 
the requests for information made by the Experts in the previous 
cycle. Generally, however, States have been diligent in the execution 
of what is, given the wide range of rights covered, a demanding 
reporting obligation. 

Despite the work put into the reports, the Committee of Inde- 
pendent Experts sometimes has found itself unable to decide whether 
a particular provision has been complied with for lack of informa- 
tion. One reason for this has been the problem of defining the ex- 
tent of a State’s reporting obligation. Although it is generally 
agreed that a State is required to provide such information as is 
necessary for the supervisory organs to determine whether it is 
complying with its obligations, there is disagreement over what this 
requirement means. The problem has arisen most commonly and most 
acutely in connection with the Committee of Independent Experts’ 
requests for statistical information. The main difficulty has been 
that States have not always had the necessary statistics available,or 
available in the right form, and, upon being requested to compile 
them for the purposes of the Charter, have been reluctant, or have 
refused, to do so.5 Faced with this problem, the Committee has 
suggested that ’failure to submit the information requested ... is 
ultimately the same as a failure to comply with’ the reporting re- 
quirement.4 But in the great majority of cases, the problem is simply 
one of communication of the reporting State not understanding what 
information is required. This is apparent from the steadily declining 
number of cases in which the Committee of Independent Experts has 
been unable to take a decision. In the First Cycle of implementation, 
the Committee of Independent Experts was unable to take a decision 
on 30% of the undertakings reported upon by the seven States that 
participated in the cycle. This figure had been reduced to 2% for the 


2 Most reports are submitted a few months later. In by far the worst case, Ice- 
land’s first report was three years later. 

3 See, e.g., the refusal of the U.K. in the Sixth Cycle to conduct the survey 
requested by the Experts on Art. 2 (5) because of the cost. 
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same States after the Tenth Cycle. 


The Charter contains no provision for the publication of reports, 
which are treated within the Council of Europe as confidential. 
Although this is a sensible precaution on the Council’s part, there 
‘would seem to be nothing in the reports to  merit such clas- 
sification. They contain little more than summaries of the law and 
practice of the member States relevant to the provisions of the 
Charter. Insofar as the reports contain explanations of or comments 
‘on policies or possible shortcomings, they are not controversial to 
the point where the ’frankness and candour’ argument that is nor- 
mally used to justify secrecy for government documents could apply. 
Their publication would help to ensure that governments continue to 
take their reporting obligations seriously. It also would make it 
easier to follow the comments upon a particular State’s report in 
the Committee of Independent Experts’ Conclusions and assist 
generally in facilitating an understanding of the substances and 
system of supervision of the guarantee. The publication of reports 
would be consistent with United Nations practice by which 
comparable national reports. under, for example, the two 
International Covenants on Human Rights are made public as United 
Nations documents. 


1.2 Reports on Unaccepted Provisions 


Article 22 provides that contracting parties must make reports ’at 
appropriate intervals as requested by the Committee of Ministers’ on 
the provisions of Part II of the Charter that they have not accept- 
ed. In the face of Governmental Committee opposition, reports were 
not called for until 1978, when the Committee of Ministers required 
Contracting Parties to submit reports on four provisions in Part II. 
Since then two further sets of reports have been called for, in 1981 
and 1987, on other provisions that have not been widely accepted or 
respected.® 

After earlier dissent, the Governmental Committee now agrees 
that the parties may be asked to explain their law and practice in 
the area concerned as well as being called upon to indicate the 
reasons for non-acceptance of a provision. The information that has 
become available by way of Article 22 reports has been instructive. 


5 The provisions in respect of which Art. 22 reports have been called for are 


articles 2(1)(4), 4(3), 7(1)(4) (7), 8(1)(2)(4) and 19(8). 
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More frequent use of Article 22 is required, however, so that all of 
the Charter provisions may be considered within a reasonable period. 


1.3 Comments on Reports by National Employers Organizations and 
Trade Unions. 


Employers organizations and trade unions have an obvious interest in 
the majority of the undertakings upon which the contracting parties 
report. This interest is reflected in the provision made in the Char- 
ter for their participation, albeit modest, at various stages in the 
supervisory process. The first form of such participation is found in 
the requirement that a Contracting Party must send copies of the 
reports it makes under Arts. 21 and 22 to ’such of its national or- 
ganizations as are member of the international organizations of 
employers and trade unions’ that are currently entitled to be repre- 
sented at the meetings of the Governmental Committee of the Social 
Charter. These organizations may comment upon the report and the 
Contracting Party must transmit such comments as are made to the 
Secretary-General of the Council. of Europe, if asked to do so by 
the organization concerned. The comments then must be placed be- 
fore the supervisory organs for consideration when the reports are 
examined, In practice, this arrangement has not proved very satis- 
factory. During the first ten cycles, very few organizations made 
comments, though there are signs that the degree of participation is 
increasing.5 As the Committee of Independent Experts has stressed 
continually, such organizations’ apparent lack of interest deprives 
the supervisory system of a potentially valuable source of informa- 
tion. The views of these organizations on the application of the 
Charter in their national State could, especially in the absence of a 
system of petitions, throw the reports submitted by governments into 
valuable relief. Unfortunately the signs are that trade unions prefer 
to concentrate their limited resources for international action upon 
the more familiar and welcoming ILO system of enforcement. 

If any weakness in the arrangement had been foreseen, it had 
not been the absence of co-operation of trade unions and employers 
organizations, but the fact that Contracting Parties are not required 
to send their reports for comments to other kinds of non-govern- 


6 In the Tenth Cycle, comments were received by the Experts from Dutch, West 
German and Spanish trade union organizations and a Norwegian employers orga- 
nization. 
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mental organizations that are concerned with the rights in Part II 
that do not focus upon the individual as a worker. Such organiz- 
ations could play an equally valuable role and would, one feels, 
probably be more co-operative.” 


2. THE COMMITTEE OF INDEPENDENT EXPERTS 


| The national reports of the Contracting Parties under Articles 21 
and 22 are first examined by the Committee of Independent Experts. 
The Committee adopts Conclusions based on these reports, which are 
submitted with the national reports to the Governmental Committee. 


2.1 Membership 


Article 25 (1) provides that the Committee ’shall consist of not more 
than seven members’. In fact, the Committee of Ministers has estab- 
lished that, in accordance with the principle of wide geographic 
representation, the Committee of Independent Experts will always 
have seven members.8 In contrast with the European Commission of 
Human Rights, the size of the Committee of Independent Experts is 
not the same as the number of corftracting parties, thus necessarily 
departing from the principle of State equality. Although this depar- 
ture has the merit of emphasizing the independence of the Commit- 
tee, it also has the following disadvantage. Coupled with the de- 
cision that members should be recruited from the membership of the 
Council of Europe as a whole and not just from the contracting 
parties, it means that the Committee is unlikely to have expert 
knowledge of the law and practice of all of the contracting parties. 
In view of the limited tripartite element in the supervisory system, 
the modest resources of the secretariat and the absence of any right 
of petition or of any oral hearings of government representatives, 
this is a weakness, and one that will grow with the number of con- 
tracting parties. 


Article 25 (1) requires that members be ’independent experts of the 


7 In fact, the Experts have has received information from at least one such No: 
see Conclusions VIII 7. 

8 The Committee is at present composed as follows: Mr. F. Fabricius (W. DI 
President; Mr. J. Vida Soria (Spanish), Vice President; Mr. G. Kojanec (Italian), 
General Rapporteur; Mr. D. Harris (British); Mrs. S. Billum Stegard (Swedish); 
Mr. T. Jaspers (Dutch) and Mrs. S. Grevisse (French). 
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highest integrity and of recognized competence in international so- 
cial questions.’ Although the legal background of most of those who 
have served on the Committee indicates a proper awareness of the 
legal competence required by the Committee when interpreting and 
applying an international treaty, it is surprising that few economists 
or social scientists have been members. 

The Charter is silent on the question of the nationality of Com- 
mittee members. In fact, the Committee of Ministers has, in accor- 
dance with the principle of wide geographic representation, ruled 
that no State may have more than one national on the Committee of 
Independent Experts; that nationals of all of the Member States of 
the Council of Europe, whether parties to the Charter or not, are 
eligible for membership; and that members are appointed according 
to certain nationality group rules. Members are appointed by the 
Committee of Ministers of the Council of Europe from candidates 
nominated by Member States. In contrast with the rules on the 
membership of the European Commission of Human Rights and the 
European Court of Human Rights, the Parliamentary Assembly of the 
Council of Europe plays no part in the election process. The matter 
is left entirely in the hands of the Governments of the Member 
States. The Parliamentary Assembly has Aligi that the procedure 
be changed so that it would playi a part°; such a change would be 
welcome as introducing a more démocratic element into the election 
process. 


2.2 Function 

The Committee of Independent Experts’ role varies according to 
whether it is examining Article 21 reports on accepted provisions or 
Article 22 reports on those that have not been accepted. 

221 Article 21 Reports on Accepted Provisions i 

The travaux préparatoires make it clear that the Committee of Inde- 
pendent Experts is intended to exercise in respect to Article 21 


reports a role similar in kind to that which the International Labour 
Office Committee of Experts has come to exercise at the same, 


9 Eur. Parl. Ass., 30th Sess., Doc. 4198, at 6(1978). 
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initial stage in the ILO implementation system.!° It is an independ- 
ent and impartial body whose task is to discover what the law and 
practice of the Contracting Parties are, to consider whether they 
comply with the undertakings in Part II that the parties have ac- 
cepted, and to do so solely in accordance with the meaning of those 
» undertakings in law. The Committee of Independent Experts has 
interpreted its role in the above sense when describing it as being 
"to determine whether the legislation and practice of the Contracting 
States are in conformity with the undertakings accepted’!! and its 
determinations as ’legal findings’.1? It also has noted that ’it was 
conceived as an ’impartial’ body capable of interpreting objectively 
the provisions by which the States are bound and assessing their 
application, uninfluenced by the States themselves.’13 

The Committee of Independent Experts has claimed not only that 
it is competent to interpret the Charter and to express an opinion 
upon legal compliance with Part II, but that the other supervisory 
organs ought normally to accept its interpretations and its find- 
ings.!14 What it has suggested, in fact, is a division of labour be- 
tween itself and the other supervisory organs by which the Commit- 
tee of Independent Experts would take primary responsibility for the 
’legal’ stage of the supervisory process and the other organs would 
take over at what might be called 4he ‘political’ stage. The Commit- 
tee of Independent Experts, that is, should be given the respons- 
ibility of identifying cases of non compliance, and the Governmental 
Committee, the Parliamentary Assembly, and the Committee of Min- 
isters should concern themselves with the reasons for non compli- 
ance, the steps to be urged upon a State to rectify the situation, 
and questions concerning the implementation of the Charter general- 
ly. In making this suggestion, the Committee of Independent Experts 
is claiming, in effect, that the Charter incorporates the division of 
functions that has evolved over the years between the Committee of 


10 The idea of a committee of independent experts to conduct the first stage of 
the supervisory process was suggested by Belgium in a note dated May 15, 1957, 
for the Fifth Session of the Social Committee of the Council of Europe. Al- 
though the eventual composition of the Committee differed from that proposed 
in the note, the conception of it as a body that would exercise a role similar 
to that of the International Labour Office Committee of Experts was never 
subsequently challenged. 

11 Conclusions I 5. 

12. Conclusions III xii. 

13. Conclusions III xi. 

14 Conclusions III xiii. 
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Experts and the Conference Committee in the ILO system of super- 
vision.!1® The Committee of Independent Experts is, however, not 
claiming that the other supervisory bodies are never entitled to 
challenge its interpretations or findings, but that a challenge should 
be ’exceptional’; it should not happen ’except when this is rendered 
imperative by, for example, new facts...’.!8 Should another supervis- 
ory organ make a challenge, however, the Committee of Independent 
Experts ’should be informed of the grounds on which it is being 
challenged and asked to consider all the implications.’17 


In practice, the Parliamentary Assembly has accepted the Experts’ 
view of the different roles of the supervisory organs,!8 but the 
Governmental Committee has not.!9 In the opinion of the Govern- 
mental Committee, each supervisory organ has an equal competence 
to interpret and rule upon the application of the Charter for its 
own purpose, and the Committee of Independent Experts is no dif- 
ferent from any of the other organs in this regard. Given the Gov- 
ernmental Committee’s composition and the forceful way in which 
the Committee of Independent Experts approached its role in the 
early cycles, it is not surprising that the Governmental Committee 
has taken this stand. Even the tripartite Conference Committee of 
the ILO was suspicious of the International Labour Office Committee 
of Experts in its early years and for a time had its own ’sub-re- 
porters” whose advice supplemented that of the Committee of Ex- 
perts.2° It soon became apparent, however, that this was imprac- 
ticable, and the idea was dropped. 

Whether, in view of the difference in composition between the 
Governmental Committee and the tripartite Conference Committee of 
the ILO, the former will ever come to rely upon the determinations 
of the Committee of Independent Experts as fully as the latter does, 
after more than fifty years of experience, upon those of the Inter- 
national Labour Office Committee of Experts is impossible to say. It 
is to be hoped that it will because it would be sensible for only one 
supervisory organ to have this ’legal’ role and because the Commit- 
tee of Independent Experts is, as it claims, the best-qualified body 


15 For a description of that system, see E. Landy, The Effectiveness of Interna- 
tional Supervision: Thirty Years of ILO Experience (1966). 

16 Conclusions III xii-xiii. 

17 Conclusions III xiii. 

18. Opinion 71, para. 5, TEXTS ADOPTED, April 1975. 

19 See below, pp. 15-18. 

20 See E. Landy, supra note 15 at 40. 
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to make the objective judgments that are required. 


The Committee of Independent Experts’ approach to its task of 
assessing Article 21 reports has undergone a change in recent 
cycles. When the Committee first started work, it was determined to 
‘ impose strict standards from the beginning. As a result, in the very 
first cycle, the Committee found that 57 (14%) of the undertakings 
accepted by the Contracting Parties were not being complied with 
and that it was unable to take a decision on another 130 (30%) 
undertakings. It ruled, accordingly, that the Contracting Parties had 
complied with little more than half of the undertakings that they 
had accepted collectively. The reaction of the members of the Gov- 
ernmental Committee was predictable. They or their colleagues had 
recommended that their national governments ratify the Charter on 
the assumption that their law and practice were consistent with all 
the undertakings which they chose to accept. The Governmental 
Committee members were shocked to learn that, in the opinion of 
the Committee of Independent Experts, the record of compliance 
was so poor; that the Committee of Independent Experts proposed 
the making of formal recommendations against all of the Contracting 
Parties and in respect to every single breach; and that the national 
reports, which had taken a lot of work to compile, were thought to 
be inadequate and in need of considerable supplementation. This 
situation was all the more disturbing since the majority of members 
of the Council of Europe had not accepted the Charter at all. Not 
unexpectedly, the Contracting Parties defended themselves through 
the Report of the Governmental Committee. A similar pattern was 
repeated in the Second Cycle, and an adversary relationship was 
established for which the Committee of Independent Experts was at 
least partly to blame. 


In retrospect, it is now clear that it would have been wise for the 
Committee during the early cycles to have deferred some of its 
findings against Contracting Parties, thus giving them a full oppor- 
tunity to change their law and practice or to present further infor- 
mation. Although the Committee did this in some cases, it is clear 
with hindsight that it would have been better for the Committee to 
have adopted this approach on a larger scale. The lack of familiarity 
with the Charter and the system of implementation on the part of 
States during the first two cycles particularly suggest this. It woùld 
also have been preferable for the Committee of Independent Experts 
not to have made any proposals for recommendations under Article 
29 in the First and Second Cycles. This would have been so at a 
national level; it was even more advisable at the international level, 
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at which the success of a system of reports such as that in the 
Charter, even in as homogeneous an institution as the Council of 
Europe, depends almost entirely upon the co-operation and goodwill 
of States. 

The Committee of Independent Experts has now adopted a some- 
what more measured approach. It is much slower to find a new party 
in breach of its obligations in its early reports. It has also moder- 
ated its approach to the application of some particularly delicate 
provisions or issues. Thus, as of Ninth Cycle, the Committee of 
Independent Experts has refrained from determining whether a party 
is complying with Article 1(1), which requires States to aim at ’as 
high and stable a level of employment as possible’, with ’full em- 
ployment’ as the ultimate goal. This is a commitment which raises 
difficult issues of economic policy for a number of Contracting Par- 
ties at present and from which, as a result, the Committee, particu- 
larly in the absence of great economic expertise (of whatever per- 
suasion) within its membership, has felt it appropriate to draw back. 

The Committee has also not focused in rècent cycles upon the 
question whether the absence of a right to strike on the part of the 
West German established civil service is in breach of Article 6(4), 
this having been a very contentious question in the early years.?! In 
another case, the Committee has iìreversed its previous finding that 
the UK was in breach of Article 5 because of restrictions upon the 
police’s right to organize.?? Similarly, in pursuance of a policy of 
concentrating upon real problems rather than technical breaches, the 
Experts no longer finds the UK to be in breach of Article 1(3) 
because the employment services it provides specifically for profes- 
sional and executive persons seeking employment are not free.?3 


The purpose of the Committee of Independent Experts’ new approach 
is to develop more confidence in the Committee on the part of 


4 


21 In the Seventh Cycle the Committee maintained its position that West Germany 
was in breach of Art. 6(4) on this point but stated that it would not 'revert to 
the matter again’: Conclusions VII 79. The Committee has since continued to 
hold West Germany in breach of Art. 6(4), but on other grounds. 

22 Conclusions X-1 68. Although membership of the Police Federation continues to 
be compulsory (which has been the main difficulty), the Committee took advan- 
tage of evidence showing that membership dues are not required to reverse its 
negative ruling. 

23 Conclusions IX-1 26. Again, new evidence provided an opportunity for the Com- 
mittee to reverse its ruling, even though the special executive recruitment ser- 
vice is still not free. 
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States by showing the Committee to be responding to some of their 
concerns. That such an approach has not undermined the Commit- 
tee’s general standards is evident from its continued high number 
of adverse findings. In the Tenth Cycle (Parts I and II), for ex- 
, ample, the Committee found that the 14 reporting Parties had to- 
©..gether violated 85 of the provisions that they had accepted. More- 
over, the position remains that the Committee, in its now extensive 
jurisprudence, which is without equal in its detailed treatment of the 
meaning of a wide range of economic and social rights,24 continues 
to set standards that are pitched at a level which puts the achieve- 
ment of West European States to a serious test. Most significantly, 
the Committee has stressed the dynamic character of the Charter 
and pressed States where appropriate to seek constant improvement 
in the human rights protection they afford. 

One positive result of the Committee of Independent Experts’ 
more sensitive approach can probably be seen in the Governmental 
Committee’s response to the Experts findings. Whereas in the early 
cycles, the Governmental Committee responded negatively to every 
single finding, the Committee is now prepared to agree that some 
breaches have occurred, to suggest that States take remedial action 
and even to call upon the Ministers’ Deputies in the Committee of 
Ministers to make recommendations under Article 29. 


DI Article 22 Reports on Unaccepted Provisions 


The Committee of Independent Experts has defined its role in the 
case of Article 22 reports as being to consider a State’s reasons for 
non-acceptance and to draw conclusions therefrom. It would seem 
correct to suppose that the Committee of Independent Expert’s role 
is, as it claims, to consider these reasons in the context of the law 
and practice of the Contracting Party concerned and to make sug- 
gestions as to what alterations, if any, in that law and practice 
would be necessary to permit acceptance and to encourage it to 
make them. The Committee of Independent Experts has, however, 
agreed with the Governmental Committee that in the context of the 


24 Whereas ILO standards on economic rights are, of course, without parallel and 
provide the basic for many Committee Independent Experts’ rulings, the Charter 
also protects social rights that do not apply to the worker. The Committee’s 
jurisprudence on economic and social rights generally is as yet much more sub- 
stantial than that of the recently established Committee implementing the Inter- 
national Covenant on Economic, Social and Cultural Rights. 
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Article 22 procedure it would be improper to exert any pressure on 
Contracting Parties to accept additional provisions. 


3. THE GOVERNMENTAL COMMITTEE OF THE EUROPEAN 
SOCIAL CHARTER 


Article 27(1) States that the ’reports of the Contracting Parties and 
the conclusions of the Committee of Experts shall be submitted for 
examination to a Sub-committee of the Governmental Social Commit- 
tee of the Council of Europe’. 


3.1 Organization 


The Governmental Committee of the Charter, which is the Sub-com- 
mittee referred to in Article 27, is composed of one representative 
of each of the Contracting Parties. Members are civil servants drawn 
from the government departments concerned. They are appointed by 
their governments and may be replaced at any time. 

Article 27(1) provides for involvement by international trade 
unions and employers organizations in the Governmental Committee’s 
work. At the moment, the Union of the Confederations of Industry 
and Employers of Europe (UNICE) and the European Trade Union 
Confederation (ETUC) participate as observers in accordance with 
this provision. As such, they receive the documentation for the 
Committee’s meetings and are allowed to circulate their own papers 
on any topic under discussion. They may also participate in the 
discussions leading up to the adoption of the Committee’s Report 
and are entitled to have their observations included as an appendix 
to it. As observers, they have no vote. 

These arrangements for a tripartite element in the Governmental 
Committee have not worked well. Although both employers and trade 
union organizations have made useful written and oral contributions 
to the work of the Governmental Committee, the trade union organ- 
izations at least have found that their status as observers and not 
members of the Committee has seriously limited the value of their 
participation. It has also been difficult for the one trade union 
representative to respond to all of the issues raised by the Commit- 
tee of Independent Experts’ Conclusions and the Governmental Com- 
mittee’s discussion, particularly in the absence generally of com- 
ments on reports by national employers and trade union organiz- 
ations. 
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In contrast with the Committee of Independent Experts, the Govern- 
mental Committee is not assisted by an ILO official. Such a person 
could bring a more objective approach to the Governmental Commit- 
tee’s deliberations. Several members of the Governmental Committee 
have ILO experience themselves, but only as governmental represen- 
» tatives. 

The limited success of the present arrangement for employers 
and trade union participation are symptoms of a fundamental problem 
- the absence of a tripartite element in the composition of the 
‘ Committee comparable to that in the ILO Conference Committee- 
which cannot be overcome without an amendment to the Charter 
involving a radical change in the work of the Governmental Commit- 
tee. The Parliamentary Assembly proposed such a change in 1978, 
recommending that the Committee should become a fully tripartite 
body along ILO lines.25 Implementation of this proposal would, if the 
experience of the ILO is a guide, greatly strengthen the Charter’s 
system of implementation as far as the protection of economic rights 
are concerned. 


Unlike ILO Conventions, the Charter protects social rights that do 
not concern the individual as a worker so that organizations other 
than employers organizations and trade unions have an interest in 
its effective implementation. This fact is recognized by Article 27(2) 
of the Charter, which provides that the Governmental Committee 


*’may consult no more than two representatives of international 
non-governmental organizations having consultative status with 
the Council of Europe in respect of questions with which the 
organizations are particularly qualified to deal, such as social 
welfare, and the economic and social protection of the family.’ 


The status of such non-governmental organizations under Article 27 
(2) differs from that of such employers and trade union organiz- 
ations as are designated under Article 27(1) in that whereas the 
latter may participate as observers in the Governmental Committee”s 
meetings, the former are merely entitled to be consulted by the Go- 


25 Recommendation 839, TEXTS ADOPTED, April 1978. In the same year, the Ex- 
perts wrote to the Committee of Ministers proposing that the international 
organizations of employers and employees participating in the work of the Go- 
vernmental Committee under Art. 27 should be joined by ’three or four national 
delegations, whose expenses would be covered by the Council of Europe.’ Con- 
clusions VI xvi. 
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vernmental Committee on the initiative of the Committee. So far the 
Committee has not consulted any non-governmental organization 
under Article 27(2).25 In the Tenth Cycle, the Governmental Com- 
mittee indicated its willingness to do so, but did not find the oc- 
casion. 


The Governmental Committee’s failure to use Article 27(2) is unfor- 
tunate since the employers and trade unions organizations that par- 
ticipate in the work of the Governmental Committee have no direct 
interest in the undertakings in Articles 11-17 of Part II. There is a 
real need for observer status (at least) for organizations that have 
an interest in the rights dealt with in these articles; short of that, 
it is to be hoped that the Governmental Committee will take more 
positive action to seek out the views of non-governmental organiza- 
tions that are concerned with social rights. Such organizations con- 
tribute to the work of the Committee on Economic, Social and Cul- 
tural Rights that is responsible for the implementation of the Inter- 
national Covenant on Economic, Social and' Cultural Rights. It is 
hard to imagine that they could not make a valuable contribution 
before the Governmental Committee in commenting on the law and 
practice in Contracting Parties.on matters such as the right to 
health, the right to social and medical assistance and family rights. 


3.2 Function 


As with the Committee of Independent Experts, the Governmental 
Committee’s function is only cryptically described in the Charter. 
Article 27 simple states that the Committee must examine the re- 
ports of the contracting parties under Articles 21 and 22 and the 
Conclusions of the Committee of Independent Experts and report to 
the Committee of Ministers in the light of them. In practice, the 
Governmental Committee has evolved for itself the role of advising 
the Committee of Ministers on all matters concerning the Charter. 
In particular, it takes the view that it is competent to interpret the 
Charter, to consider whether States comply with it in fact, and to 
advise on the action to be taken in cases of non-compliance, in the 
light of Article 21 reports. 

Regarding compliance with the Charter, as noted earlier,?7 the 


26 It did, however, receive unsolicited comments from the World Association of 
Children's Friends on Article 7(10) in the Ninth Cycle (Part I): Gov.Cee IX-I.p.3. 
27 See above, p. 8. 
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Committee considers itself as having the same general power as the 
Committee of Independent Experts has to interpret the undertakings 
in Part II and to judge whether they have been met. It rejects 
entirely the opinion of the Committee of Independent Experts?8 that 
.the Governmental Committee has ’only a limited right to challenge 
the interpretations and finding of the Committee of Independent Ex- 
perts’.2? In the Governmental Committee’s opinion, these provide 
’useful guidelines’3° but are not binding upon it. In its opinion, the 
— Committee of Independent Experts and the Governmental Committee 
have an equal competence; the latter may express its views on ques- 
tions of compliance as freely as the former, and the views of the 
two organs have equal weight. 


In practice, the Governmental Committee has not undertaken the 
same detailed examination and appraisal of national reports as pre- 
cede the Committee of Independent Experts’ Conclusions. Instead, it 
has, largely without examining the national report available to it, 
confined itself to reviewing the Committee of Independent Experts’ 
Conclusions in each cycle and to commenting upon points of inter- 
pretation and application arising out of them. Although continuing to 
maintain this approach, the Governmental Committee’s contribution 
has become more substantial with the change in reporting arrange- 
ments introduced in the Ninth Cycle. Now that the Experts’ Con- 
clusions in a particular year assess the performance of only half of 
the Contracting Parties, the Committee has been able to devote more 
time to the performance of each State. As a result, in its Reports 
for each of the two parts of the Ninth Cycle and the first part of 
the Tenth Cycle, the Governmental Committee examined all of the 
paragraphs in Part II of the Charter in respect of which the Com- 
mittee of Independent Experts had found at least one party to be in 
breach of its obligations. The Governmental Committee considered 
points of interpretation of these paragraphs that arose out of the 
Committee of Independent Experts findings! and, after hearing 
evidence from its members representing the parties concerned, 
reached its own conclusions on the question of compliance in all 
cases in which the Experts had found parties to be in default. In a 
number of such cases, the Governmental Committee agreed with the 


28. See Conclusions III xii-xiii. 

29 Gov.Cee III 6. 

30. Gov.Cee III 2. 

31 In the case of a few provisions (eg. Art. 5 and 6(4)) that raised difficult points 
of interpretation, the Governmental Committee held special interpretation sessions. 
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Committee of Independent Experts conclusion5?; but, in the majority 
of cases, the Governmental Committee disagreed and either found 
that the party had complied with its obligations or deferred its 
decision until the next cycle.53 The Governmental Committee did not 
consider any case in which the Experts had found a State to be 
complying with its commitments. The Committee did, however, take 
the opportunity to examine cases arising under the paragraphs it 
considered in which the Experts had made no finding of compliance 
or non-compliance for lack of information. In such cases, the Gov- 
ernmental Committee received further evidence from the member 
representing the party concerned and, in some cases, found itself 
able to conclude that the State was not (never that it was) in 
breach of the Charter,34 thus supplementing the Committee of Inde- 
pendent Experts’ determinations. 


Following its policy of interpreting the Charter’s provisions for 
itself, the Governmental Committee was, by the end of the first part 
of the Tenth Cycle, in disagreement with the Experts on the mean- 
ing of over 20 of the 72 paragraphs of Part II of the Charter. In 
addition, the Governmental Committee has been careful to point out 
that the fact that it has yet ’not adopted an explicit position in 
respect of certain provisions ofithe Social Charter should not be 
interpreted as meaning that it shares the point of view of the Inde- 
pendent Experts’.3° This situation draws attention to the fact that 
there is no body that is expressly stated to be competent to rule 
authoritatively on the meaning of the Charter. The ILO Constitution 
gives the International Court of Justice jurisdiction to rule defini- 
tively upon any question or dispute concerning the interpretation of 
the Constitution or of ILO Conventions.85 There is no comparable 
provision in the Charter. An amendment to the Charter would be 
necessary to give such competence to an appropriate body, such as 


Pi 


32 Thus the Governmental Committee agreed with the Experts that 16 breaches of 
the Charter had occurred in the Ninth Cycle (Part II) and that 6 had occurred 
in the Tenth Cycle (Part I). 

33 Thus the Governmental Committee did not confirm 35 and 29 of the breaches 
found by the Experts in the Ninth Cycle (Part II) and the Tenth Cycle (Part I) 
respectively. 

34 Eg. in the Ninth Cycle (Part II) Spain was able to satisfy the Governmental 
Committee that it was complying with Article 12(2) when the Experts had left 
the question open for lack of information. 

35 Gov.Cee X-1 4. 

36 Art. 37, ILO Constitution. 
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the European Court of Human Rights. The ILO has made a reference 
to the World Court on only one occasion, and that as long ago as 
1932.57 This is because the interpretation of ILO Conventions 
adopted by its supervisory organs during the examination of reports, 
particularly by the International Labour Office Committee of 
©. Experts, has come to be recognized over time as being ’of high 
authority?.38 The same is true of the opinions given by the Interna- 
tional Labour Office in response to requests for advice by Member 
States. there is little immediate prospect that the Experts’ 
determinations will achieve the same authorative status within the 
Charter system of supervision. 

Problems also result from the Governmental Committee’s policy 
of making its own determinations as to compliance. In the first 
seven cycles, the Committee, making such determinations, did not 
once expressly agree with the Experts that any party had infringed 
the Charter. The Committee broke ranks for the first time in the 
Eighth Cycle and in the following two cycles agreed with the Ex- 
perts in finding that a sizeable number of violations of the Charter 
had been established. At the same time, however, the Governmental 
Committee has found far fewer breaches of the Charter than the 
Experts and has not found a party to be in breach of the Charter 
when the Experts have not. £ 


The fact that there are two organs claiming equal powers to deter- 
mine whether the Charter has been complied with presents diffi- 
culties in the operation of the system of supervision. As with the 
question of interpretation, the situation that would be most in ac- 
cord with the nature of the Charter as a legal human rights guaran- 
tee would be for the determination of questions of compliance to be 
left to the Experts. It scarcely needs saying that a body composed 
of civil servants acting as government representatives that takes its 
decisions after hearing only special pleading from amongst its num- 
ber is not a body well equipped to give an independent judgement in 
the way that the Committee of Independent Experts quite clearly is. 

It could, of course, be argued that now that the Governmental 
Committee is prepared to find parties in default, its insistence upon 
participating in the process of determining whether breaches have 
occurred is a strength, not a weakness, of the supervisory process. 


è 


37 Interpretation of the 1919 Convention concerning the Employment of Women 
during the Night Case, 1932 P.C.I.J. ser. A/B. N° 50. The possibility that a case 
may be referred to the ICJ may itself have a beneficial effect. 

38 C. Jenks, Law Freedom and Welfare 124 (1963). 
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If the representatives of the parties collectively accept that breach- 
es found by the Experts’ have indeed occurred, the Experts’ findings 
are reinforced to the point where it is very difficult for any reason- 
able Committee of Ministers to conclude otherwise. This advantage 
may, however, be thought to be too high a price to pay for the 
disadvantages brought by the Governmental Committee’s involvement 
in other respects. 

Just as the Governmental Committee has not been prepared to 
concede responsibility for the interpretation and application of the 
Charter to the Committee of Independent Experts, it similarly has 
not taken up its ’political’ role in quite the way that the Committee 
of Independent Experts had imagined. It is true that the Governmen- 
tal Committee does act to an extent like the Conference Committee 
of the ILO in that the members representing parties found in default 
by the Experts do find themselves called upon to explain their 
State’s law and practice and that increasingly the Committee is 
prepared to probe and sometimes reject the explanations that are 
given and to call upon parties to bring their law or practice into 
line with at least the Governmental Committee’s interpretation of 
the Charter. To this extent, there is a striking and encouraging 
contrast with the Committee’s funetioning in the early cycles, when 
the instincts of Committee mengbers were uniformly defensive. 
Nonetheless in the absence of an ILO-style tripartite character, the 
Governmental Committee is likely to remain an unduly sympathetic 
forum for governments. 


4. THE PARLIAMENTARY ASSEMBLY 


Article 28, which applies to both Article 21 and Article 22 reports, 
provides that the Committee of Independent Experts’ Conclusions 
shall be transmitted to the Parliamentary Assembly of the Council of 
Europe for its views; no mention is made of the Governmental Com- 
mittee’s Report. During the first cycle of supervision, the Committee 
of Ministers agreed to the Assembly’s request that these Reports 
also be referred to it so that it could consider the Committee of 
Independent Expert’s Conclusions in the light of them. 

In the case of Article 21 reports, the Conclusions and the Re- 
port first are considered by the Assembly’s Committee on Social, 
Health and Family Affairs. At this point a tripartite element enters 
into the system of supervision for a third and final time in that 
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representatives of international employers and trade union organiz- 
ations are entitled to be present as observers at the meetings of 
this Committee.®® The Committee has established the practice of 
appointing for each cycle an independent expert who is not a mem- 
. ber of the Assembly to act as a consultant and to assist in the 
°.. preparation of the Committee’s Explanatory Memorandum commenting 
on the Conclusions and the Report.4° This Memorandum has proved 
to be a very valuable document which has concentrated upon the 
main points at issue between the Committee of Independent Experts 
and the Governmental Committee and made helpful proposals on the 
working of the system of implementation generally. Although com- 
ments are made in the Memorandum on the interpretation and ap- 
plication of some undertakings in each cycle, no attempt is made to 
assess comprehensively whether each State has complied with all its 
undertakings; this task is left to the Experts. It is largely on the 
basis of the Memorandum that the Assembly, possibly after a debate 
in plenary session, adopts its ’views’ for submission to the Commit- 
tee of Ministers, in the form of an Opinion. 


The question arises whether the contribution of the Assembly under 
Article 28 is such as to justify the length of time (six months or 
so) that the Assembly’s participation adds to the process of imple- 
mentation. Were the approaches of the Experts and the Governmen- 
tal Committee more harmonious than they are, the answer probably 
would be in the negative. As matters stand, the Assembly provides a 
public, political forum for the regular consideration by elected 
national parliamentarians and others of the problems of the system 
of supervision which, on balance, is of value.’ Although some mem- 
bers of the Assembly have tended to see their function as defenders 
of their nationai State’s Charter record, a sufficient number of them 


39 In recent cycles a representative of the ETUC has attended regularly. 

40 The consultants have been Mr. Troclet, later chairman of the CIE, Professor 
Berenstein, and, currently, Professor van Dijk. 

41 The Assembly can play a role in fostering the Charter in other ways than its 
participation in the system of implementation. It has asked its members to 
question their governments in their national parliaments on the acceptance of 
and compliance with the Charter and has itself called upon member states to 
ratify it. See. e.g., Recommendation 710. TEXTS ADOPTED, September/October 
1973. Note also the Assembly’s support for the revision of the Charter. See 
Recommendation 839, TEXTS ADOPTED, September 1978. The Assembly also 
initiated the 1977 Strasbourg Symposium on the Charter. See Resolution 649, 
TEXTS ADOPTED, January 1977. 
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do not so as to make the Assembly an essentially objective element 
in the system of supervision. The Assembly’s Opinions, which usually 
have supported the Committee of Independent Experts, have present- 
ed the Committee of Ministers with an independent commentary upon 
the Conclusions and Reports. The Assembly has become increasingly 
critical of the failure of the Committee of Ministers to make recom- 
mendations to states under Article 29. 


5. THE COMMITTEE OF MINISTERS 


The Committee of Ministers is responsible for the final stage of the 
supervisory process. Article 29 of the Charter reads: 


’By a majority of two-thirds of the members entitled to sit on 
the Committee, the Committee of Ministers may, on the basis of 
the report of the Sub-Committee, and after consultation with 
the Consultative (now Parliamentary) Assèmbly, make to each 
Contracting Party any necessary recommendations.’ 


Article 29 allows the Committee ito make recommendations to the 
Contracting Parties. Such recommendations are not binding in law. 
They are made ’on the basis of’ the Governmental Committee’s Re- 
port, which for this purpose includes the Committee of Independent 
Experts’ Conclusions since these are appended to the Report, and in 
the light of the Opinion of the Parliamentary Assembly. 


By the end of the Eighth Cycle, in 1985, the Committee of Ministers 
had not made any recommendations under Article 29. In its resol- 
ution terminating that cycle, the Committee, following a pattern 
established in earlier cycles, decided to communicate the Experts’ 
Conclusions, the Governmental Committee’s Report, and the Parlia- 
mentary Assembly’s Opinion to the Contracting Parties. It also drew 
’the attention of the governments of the States concerned to cases 
not entirely in conformity with the Charter’ arising under three 
particular paragraphs in Part II and ’in regard to which steps may 
have to be taken with a view to bringing domestic legislation, regu- 
lations and practice more fully into line with the obligations arising 
from the Charter.” The ’cases not entirely in conformity with the 
Charter’ were not identified; they could be understood to be those 
found to exist in one or more of the documents which the Commit- 
tee decided to communicate to the reporting States, although it is 
unlikely that the Committee of Ministers had in mind all of. the 
cases in which the Experts had made an adverse determination. îMo 
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formal recommendation was made to the parties generally or to any 
particular party. 


The Ninth Cycle (Part I) presented an occasion for the Committee of 
Ministers to reconsider its position since, by the time that it came 
..to take its decision, the Governmental Committee had, in its Report 
for the Ninth Cycle (Part II), joined the Committee of Independent 
Experts and the Parliamentary Assembly in proposing that Article 29 
recommendations be made and be directed to particular States. After 
more than a year of prevarication, the Committee of Ministers 
decided not to adopt this proposal. Instead in its 1988 resolution 
that terminates the Ninth Cycle (Part I) the Committee of Ministers 


’draws the attention of the governments of the States listed 
above to the various considerations set out in the aforemen- 
tioned documents; and, 

On the basis of the 9th report of the Governmental Committee 

and in accordance with Article 29 of the Charter. 

Recommends the governments concerned to take account, in an 

appropriate manner, of the various observations made in that 

report.'4? 
lA 

This is an improvement upon earlier resolutions in that the 1988 
Resolution does contain a formal recommendation and also relates to 
the whole of Part II of the Charter, not just certain provisions of 
it. However, no State is named as being in breach of its obligations 
under the Charter or called upon to take remedial action and States 
generally are recommended only, in the mildest of language, ’to take 
account, in an appropriate manner, of the various observations’ in 
the Governmentai Committee’s Report. 

The Committee of Ministers had had before it in the Ninth 
Cycle (Part I) a proposal whereby it would have decided to make a 
series of separate recommendations to particular States in which 
instances of non-compliance would have been listed and the State 
concerned would have been urged to act to amend its law and prac- 
tice. Although there was a large majority in the Committee in fa- 
vour of the proposal, it did not attract the required two-thirds 
majority of the member States of the Council of Europe and, ac- 


è 


42 Committee of Ministers Resolution Chs (88)1. 
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cordingly, was not adopted. In its Tenth Cycle (Part I) Report, the 
Governmental Committee ’regretted that it has so far proved impos- 
sible to achieve full implementation of Article 29’ and repeated its 
opinion that 


the end of cycle adoption of individual resolutions, comparable 
to those adopted for the European Code of Social Security or 
close to the practice followed by the ILO, would make for a 


marked improvement in the supervisory procedure?.44 


Despite this, it seems likely that the issue of recommendations to 
particular States will not be raised again for a while and that the 
Committee of Ministers will for the time being follow the model that 
it set for itself in the Ninth Cycle (Part I). 


As the Governmental Committee suggests, the Committee of Minis- 
ters’ reluctance to act under Article 29 is particularly disappointing 
when it is compared with its contribution to the supervision of the 
European Code of Social Security 19644 or to the procedure of the 
ILO. The parallel between the Committee of Ministers’ role under 
the Code and under the Charter is not an exact one as the Commit- 
tee of Ministers is obliged to aet under the Code if it - and the 
decision rests with the Committee of Ministers, not with either of 
the two committees of experts that participate in the system - finds 
that a breach has occurred, and because the question of compliance 
is, to some extent, a mathematical one and not one of judgement. 
Even so, the comparison is instructive. The Code is more recent 
than the Charter, covers to some extent the same ground, and has 
many of the same Contracting Parties. An element of discretion is 
left to the Committee of Ministers in deciding whether a breach has 
occurred, with the consequent need to ’invite’ a party to the Code 
to take steps to rectify the situation. 

The contrast with the ILO system of supervision is equally 
striking. There, the tripartite Conference accepts each year the list 
of serious offenders sent to it by the Conference Committee, and 


43 Council of Europe members that were not parties to the Charter abstained. 
Since there were at the time of the vote 21 members of the Council of Europe 
and only 14 contracting parties, the two-thirds majority rule meant that all 14 
of the parties had to vote in favour of the proposal. In fact, two voted against. 

44 Gov.Cee IX-2 3. 

45 European Code of Social Security and Protocol, opened for signature April 16, 
1968. The revised text of the Code was adopted in 1990. 
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this is not thought to present difficulties in terms of an unac- 
ceptable affront to the dignity of States. If the ILO system has been 
established for a much longer period than that in the Charter, it is 
also true that members of the Council of Europe are parties to large 
numbers of ILO Conventions and have accepted the ‘observations’ of 
‘the International Labour Office Committee of Experts and the Con- 
ference Committee for many years. 


The improvement achieved in the Ninth Cycle (Part I) resolution is 
thus a very modest one and falls far short of the what might rea- 
sonably be expected at this stage in the Charter’s history. The de- 
cision not to make recommendations during the early, exploratory 
cycles of supervision was probably a wise one. This period is long 
since past and there is a very strong case for saying that recom- 
mendations should now be made as a matter of course to particular 
States calling upon them to take remedial action in appropriate 
cases, which would include at least cases in which the Committee of 
Independent Experts and (in accordance with the Governmental Com- 
mittee’s present conception of its role) the Governmental Committee 
are agreed that a breach has occurred. It is true that in some cases 
the mere publication of the findings and comments of the Experts 
and/or the Governmental Committee may precipitate remedial action 
by a party found in default of its obligations.48 Nonetheless, it 
would be unfortunate if Article 29, limited as it is, were not fully 
utilized. There are several cases in which it is evident that a Con- 
tracting Party does not propose to take action to remedy a breach 
as matters stand4" and in which a recommendation addressed to it 
by the Committee of Ministers, although not legally binding, might 
be less easily ignored. The Committee of Ministers present stance 
suggests a lack of confidence in the Committee of Independent Ex- 
perts which must, in time, effect its authority. It must also cast 


46 Note that the Experts secretariat publishes a long list of cases in which the 
Charter has led to changes in national law or practice. Although many of these 
cases may be coincidence, there are some that are cause and effect. Eg. the UK 
repeal of the U.K. Merchant Shipping Act 1970. s.30(a) (b) by the Merchant 
Shipping Act 1988 is known to be the result of the Experts’ and Governmental 
Committee’s finding of UK non-compliance with Article 1(2) in respect of the 
employment of merchant seamen. 

47 E.g. the U.K. has no intention of remedying the situation in its law whereby a 
person who goes on strike may in certain circumstances be lawfully dismissed, 
even though the Experts and the Governmental Committee have found the U.K. 
to be in breach of Article 6(4) in this respect. 
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doubt on the Council of Europe’s commitment to protect economic 
and social rights. 


6. SUGGESTIONS FOR IMPROVING THE SYSTEM OF 
SUPERVISION 


It is an important commonplace that a human rights guarantee is as 
good as its system of supervision. The system that has been estab- 
lished to implement the Social Charter is good in that it requires 
States to report on a regular and sufficiently frequent basis on their 
undertakings in Part Il of the Charter. Moreover, the reports are 
examined and measured against the Charter by an independent body 
that has demonstrated considerable vigour and enthusiasm for its 
role. There are, however, certain structural weaknesses, as well as 
weaknesses in the way that the Charter system has evolved, that 
limit its effectiveness. 

The main structural weakness lies in the arrangement by which 
the Conclusions of the Experts are considered by a body - the Gov- 
ernmental Committee - composed solely of governmental representa- 
tives. When the idea of a second committee was introduced during 
the drafting of the Charter, it was as a tripartite body along the 
lines of the ILO Conference Committee. The idea of a committee was 
kept, but its composition was changed on the ground that the Coun- 
cil of Europe was an intergovernmental body in which a tripartite 
body would be out of place. This was a barren, dogmatic argument 
that did not merit the overriding importance attached to it. The 
consequence is that the Governmental Committee is a body whose 
natural instinct is to defend its ministers rather than to call them 
to account. It is this, coupled with the fact that the final stage is 
in the hands of the Committee of Ministers, that, in the words of 
some of the participants in the 1977 Strasbourg Symposium on the 
Charter, makes the system of supervision one of ’self-supervision’48 
to an important extent. 


The Parliamentary Assembly has proposed that the Charter be 
amended to make the Governmental Committee a fully tripartite 
body.4° This would, in respect of the economic rights in the Char- 
ter, remedy the weakness whereby Committee members may put 
forward a governmental interpretation of their national law and 


48 Eur. Parl. Ass. 30th Sess., Doc. N° 4198 at 9(1978). 
49 Recommendation 839, TEXTS ADOPTED. April 1978. 
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practice without fear of contradiction from informed sources repre- 
senting, particularly, the workers’ point of view. The effectiveness 
of a tripartite arrangement would depend, however, upon the extent 
to which trade unions and employers organizations would seize the 
È opportunity thus offered to them. A tripartite arrangement would 
‘.moreover not be sensible for the social rights in the Charter (par- 
ticularly the right to health, the right to social and medical assis- 
tance and the rights of the family and of mothers and children) that 
do not apply to the workplace; for such rights, employer representa- 
tion would not be appropriate and trade unions would not be the 
non-governmental organizations best equipped to protect those hu- 
man rights. 

Another more extreme remedy would be to acknowledge that a 
system of supervision of an international human rights guarantee 
should be independent of governments by abolishing the Govern- 
mental Committee altogether. Logically, this approach would lead to 
the termination also of the role of the Committee of Ministers. 
Indeed, as the body charged with the crucial role at the final stage 
of the supervisory process, the elimination of the Committee of 
Ministers’ involvement in the implementation of the Charter would 
be the more important step to take. Composed as it is of govern- 
ment ministers of Council of Europe members (or in practice the 
Ministers Deputies), it is difficult to imagine a more inappropriate 
forum for determining human rights violations by member States.5° 
Neither of the amendments just suggested, however, are ones that 
are likely to attract the support of the States that would have to 
agree to the amending protocol that would be required. 


These structural weaknesses have been compounded by the way in 
which the Governmental Committee and the Committee of Ministers 
have conceived of their roles. The present willingness of the Gov- 
ernmental Committee to accept that parties may be in breach of 
the Charter and the generally more constructive involvement of that 
Committee in the operation of the Charter is in one sense a wel- 
come sign. Certainly, the fact that the Governmental Committee, 
composed as it is, has in a limited number of cases been prepared to 


50 On the unsuitability of the Committee of Ministers as a body to participate in 
the enforcement of the European Convention on Human Rights and the Charter, 
see Leuprecht, ’The Protection of Human Rights by Political Bodies - the ex- 
ample of the Committee of Ministers of the Council of Europe’, in Nowak, 
Steurer and Tretter, eds., Progress in the Spirit of Human Rights: Festschrift 
fiir Felix Ermacora, 1988, pp. 95-108. 
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agree with the Experts’ findings of non-compliance has reinforced 
those findings and increased the pressure upon the Committee of 
Ministers to act. However, the Governmental Committee’s continued 
failure to accept most of the Experts’ adverse determinations and its 
insistence upon working out its own, often conflicting and almost 
invariably narrower, interpretations of the Charter lead ultimately 
to a different conclusion. The presence of two bodies with radically 
different approaches claiming the competence to interpret and apply 
the Charter inevitably causes confusion. That this criticism must be 
laid at the door of the Governmental Committee and not of the 
Committee of Independent Experts follows from the original concept- 
ion of the role of the latter and the fact it is by definition the 
natural heir to these roles. What really needs to happen is for the 
Governmental Committee, in accordance with the original conception 
of its role when the Charter was being drafted, to accept this and 
to concentrate upon the important ‘political’ role that it already to 
some extent plays in seeking out the reasons for non-compliance and 
calling for change. This is a role which it woùld be better equipped 
to play if it were fully tripartite and if proper consultation were to 
take place in respect of social rights. 


As far as the Committee of Ministers is concerned, it is clearly 
necessary for it to take up its responsibilities under Article 29 and 
make recommendations to particular States, as even the Governmen- 
tal Committee has proposed. If this cannot be achieved by a change 
of heart on the part of certain of the contracting parties or by 
non-party members of the Committee being willing to vote, the only 
remedy would be to amend the voting rule in Article 29. 


A further structural weakness is partly responsible for the length of 
time that the supervisory process takes. Although reporting systems 
involving as wide a range of commitment as those in the Charter 
inevitably take time, the cumbersome, four stage nature of the 
Charter’s system makes each cycle extremely long. Although the new 
two part reporting procedure that was introduced in the Ninth Cycle 
has expedited the work of the Committee of Independent Experts 
and the Governmental Committee, no cycle yet has taken less than 
three years and three months to complete.?! By that time, the law 


51 The first six cycles took over four years. The Seventh and Eight Cycles took 
less than three and a half years. Although the two parts of the Ninth Cycle 
again took over four year, this was because of the delay of the Committee of 
Ministers in deciding its policy under Article 29. 
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and practice of the contracting parties may have changed consider- 
ably and any determinations may have only historic value. An 
amendment to the Charter to avoid the need to refer the Experts 
Conclusions to the Parliamentary Assembly would be one way of 
.streamlining the process; such a step, however, would ignore the 
- value of the Assembly’s non-governmental contribution to the super- 
visory system at the present time. Within the system as it stands, 
if the Council of Europe were to increase the size of the secretariat 
| assigned to the Charter, if national governments were to present 
their reports on time and if the Committee of Ministers could be 
prevailed upon to act more quickly, the length of each cycle could 
be reduced to less than three years. 


An increase in the size of the secretariat allocated to the Charter 
would not only expedite proceedings, but also allow the Strasbourg 
organs to operate more effectively in other ways. In 1969 when 
there were seven parties to the Charter, there were two full-time 
members of the Experts’ secretariat; at present, when there are 15 
parties, there are only three. The Governmental Committee’s secre- 
tariat is similarly short-staffed. A consequence of this is that the 
analyses of reports that must inevitably be made by the staff of the 
part-time Committee of Independent Experts cannot be as thorough 
as they should. Errors may result and the Committee may lack the 
full information as to national law and practice that it needs. This 
is quite apart from the services that a better staffed secretariat 
might provide by way of seeking supplementary information to 
clarify reports and by advising potential parties as to the problems 
that they might face upon ratification. Relevant to the problem of 
the secretariat is the fact that the Charter does not come within 
the separate human rights budget within the Council of Europe, as 
the European Convention on Human Rights does; the Charter must 
instead compete for resources within a more general social affairs 
budget. 

This last fact is symptomatic of a further problem for the sys- 
tem of supervision. Quite remarkably, the Charter institutions are 
not located in the Human Rights Building in Strasbourg and do not 
come within the jurisdiction of the Directorate of Human Rights. 
The Charter, moreover, is treated in Council of Europe publications 
as being concerned with economic and social affairs, not human 
rights. Evidence of this divide is clearly apparent in the lack of 
communication between the secretariat members who run the Con- 
vention and the Charter. This situation ignores the original concept- 
ion of the Charter as the ’pendant’ of the European Convention on 
Human Rights in respect of economic and social rights and robs the 
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system of implementation of much of the moral authority that at- 
taches to institutions protecting human rights. 


Another way of improving the system of supervision would be for 
government representatives be given an opportunity to answer ques- 
tions on their reports at an oral hearing before the Committee of 
Independent Experts. Such a practice has evolved within the United 
Nations system without express textual authority so that, for ex- 
ample, spokesmen for reporting States voluntarily appear before the 
Committee on Economic, Social and Cultural Rights which implements 
the Covenant of that name. There seems to be no good reason why 
a similar practice, which would help avoid misunderstandings and 
develope a more personal relationship between the Experts and the 
contracting parties, could not be introduced at Strasbourg. 

In addition, the Charter would have a greater impact if it were 
given more publicity. Publicity must be the mainspring of any effec- 
tive system for the international protection of human rights. States 
value their reputations and in an area not affecting vital national 
interests may bow to public and moral suasion. Publicity is easier to 
achieve in a petition system of supervision where the issues are 
narrowly and personally defined than it is in a report system such 
as that of the Charter. The generally non-self-executing character 
of the Charter? similarly detracts from national awareness of it. 
The answer must be for the Council of Europe, members of national 
parliaments, non-governmental organizations and others to stimulate 
interest and awareness. 


Finally, there is the question whether the system of supervision 
might be improved, as the Parliamentary Assembly proposed in 
1978,53 by _supplementing the Article 21. reporting system with a 
system-of petitions. Individuals protected by the Charter would be 
allowed to petition the Committee of Independent Experts claiming 
to have been a victim of breach of an obligation undeftaken by a 
party under the Charter. The Experts would be given competence to 
make recommendations or to take legally binding decisions on the 
question of compliance. Possibly, the case might proceed, following 
the model of the European Convention on Human Rights, for a final 


52 Note, however, the judgement of the Netherlands Supreme Court of May 30 1986 
applying Article 6(4) on the right to strike: Hoge Raad, Netherlands, Jurispru- 
dentie 1986, 688. 

53 Recommendation 839, TEXTS ADOPTED, September 1978. See also Eur. Parl. 
Ass., 30th Sess., Doc. N° 3198 (1978). 
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decision by the European Court of Human Rights or a specially 
established European Court of Social Rights, as the Parliamentary 
Assembly proposed. Another approach recommended by the Assembly 
was for certain of the guarantees in the Charter to be added by 
. protocol to the European Convention on Human Rights and hence 
.. made subject to the Convention system of petitions. Both of these 
proposals were for a time under consideration by governments within 
the Council of Europe, but, after much delay, this initiative has 
petered out. 

These proposals raise the long-standing question whether a 
system of petitions is(feasible) or appropriate in the protection of 
economic and social rights.?4 This is a question which is often ans- 
wered in the negative. The argument to this effect starts from the 
proposition that economic and social rights are essentially different 
from civil and political rights in that whereas the latter are always 
within the capacity of all governments to protect fully (by abstain- 
ing from interfering with them), the former depend upon economic 
conditions-and can only be realized progressively and variably by 
positive action by States as the economic circumstances of each 
permits. It. is thought to follow from this proposition, which is es- 
sentially correct, that it is not possible to call a State to task in 
respect to its realization of economic and social rights at any par- 
ticular moment in the way that this would occur within a system of 
petitions. Moreover, the nature of economic and social rights is 
such, it is argued, that individuals cannot be given rights which 
would be theirs to enforce by means of a petition. It is claimed that 
in both of these respects the position of civil and political rights is 
different. 

The first part of this argument is not supported by the expe- 
rience of the European Social Charter. A finding of a breach of the 
Charter under its report system, which is reached by the same pro- 
cess of applying the law to the facts as would apply in the operati- 
on of a system of petitions, has presented no inherent difficulties. 
In particular, it has proved possible to set appropriate levels of 
achievement for States and to take sufficient account where necess- 
ary of the economic circumstances of individual States or of States 
generally at a given time when doing so. The fact that many of the 
obligations in a guarantee of economic and social rights may be 
limited to the ’promotion’ or ’encouragement’ of certain objectives 


54 The question is also relevant to the current proposals by which Charter rights 
might be incorporated into EEC law, which is the subject of Chapter III of this 


book. 
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or by such provisions as Article 33 of the Charter has more to do 
with the likelihood of a successful outcome of a petition than with 
the feasibility of a petition system. The conclusion that a system of 
petitions would generally be viable is supported by the experience of 
national courts. and tribunals. these deal daily with matters covered 
by a wide range of undertakings present in the Charter. In States in 
which treaties may be applied by the national courts as part of the 
local law, self-executing provisions of ILO Conventions, which cover 
much of the ground of the Charter, have also been enforced. 

As to the confrontational nature of a system of petitions, this 
would not seem to be a serious problem for countries in Western 
Europe, given their tradition of judicial settlement and their relative 
lack of emphasis upon State sovereignty. It is difficult to image that 
a finding against them in a particular case would in any way lessen 
the possibilities of their strengthening the protection of economic 
and social rights that they might otherwise be persuaded to afford 
as a result of the operation of the system of reports. The attendant 
publicity would if anything improve the chanceò of remedial action. 


On the question whether the obligations in the Charter generate 
rights which are those of individuals to enforce, although, for the 
most part, economic and social rights may have to be expressed, as 
they are in the Charter, in terms of interstate obligations rather 
than in terms of the rights of individuals, there is still no over- 
riding reason why individuals should not be given the /ocus standi to 
call attention to the possible breach of these obligations in circum- 
stances which they are directly and specifically affected. Rules as to 
admissibility and arrangements for a ’friendly settlement’ stage simi- 
lar to those in the European Convention on Human Rights would be 
necessary and attainable safeguards. The need for a workable /ocus 
standi rule might, however, effectively rule out a challenge to cer- 
tain undertakings by individuals. Few people for example, would be 
directly and specially affected by an obligation to provide satisfac- 
tory and educational facilities for the promotion of health. The 
equivalent of a ’political question’ doctrine such as that applied by 
national courts in sensitive areas of the law might be invoked to 
exclude rulings on a few obligations, such, for example, as that 
concerning full employment in Article 1(1). A ’margin of apprecia- 
tion’ doctrine similar to that in the jurisprudence of the European 
Convention on Human Rights would also help. Even so, such con- 
siderations would still leave the great majority of rights - at least 
as they are formulated in the Charter - as ones in respect to which 
a petition system would be perfectly viable. Accordingly, any further 
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initiative to introduce a right of petition into the Charter system of 
enforcement would be welcome. 


7. RECENT DEVELOPMENTS 


The most important development concerning the system of 
supervision of the European Social Charter since this chapter was 
written has been the initiative taken by the Council of Europe to 
seek to give the Charter a new impetus. The decision to take steps 
to revitalize the Charter was agreed upon by the Member States of 
the Council of Europe at a Ministerial Conference held in Rome on 
November Sth 1990 on the occasion of the celebration of the for- 
tieth anniversary of the European Convention on Human Rights. In 
accordance with the proposal adopted at that Conference, in 
December 1990, the Committee of Ministers of the Council of Europe 
decided to establish an ad hoc Committee on the European Social 
Charter 


’to make proposals for improving the effectiveness of the Euro- 
pean Social Charter, and particularly the functioning of its 
supervisory machinery, in co-’operation with the Steering Com- 
mittee concerned.’55 


The ad hoc Committee consists of "experts designated by each 
Member State". The indications are that at least some of the mem- 
bers of the Committee will be the civil servants who represent the 
contracting parties on the Governmental Committee of the Charter. 

In addition, representatives of the Council of Europe 

Parliamentary Assembly, the ILO, the European Trade Union Con- 
federation (ETUC) and the Union of Industrial and Employers’ Con- 
federations of Europe (UNICE) will participate in the Committee’s 
work, but without voting rights. The ad hoc Committee is scheduled 
to complete its work by the end of December 1991.56 


55 Decision of the Ministers Deputies, 449th Meeting, December 1990. 

56 The Rome Ministerial Conference had proposed that the ad hoc Committee re- 
port in time for the 30th anniversary of the signing of the Charter om 18 
October 1991, but the Ministers Deputies decided that the terms of the Commit- 
tee, which will meet for the first time in February 1991, should not expire until 
the end of the year. 
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There are several reasons why the Council of Europe and its 
Member States might want to improve the Charter’s functioning at 
this particular time. Firstly, the Council has a role to play in the 
integration of formerly East European States within the one "house 
of Europe". Upon German reunification, East Germany became a part 
of an existing Council of European member. Hungary and 
Czechoslovakia have formally been admitted as a member of the 
Council of Europe, Poland is likely to be admitted soon, and other 
East European states may follow. The European Social Charter sets 
the standards that such new members must meet in the economic 
and social fields as States can be expected to become parties to the 
Charter and it is necessary to ensure that the Charter’s mechanisms 
are working properly in order to carry out their extended role in 
this regard. Secondly, the European Community has decided to 
develop its own social policy. It has adopted a Community Charter 
of the Fundamental Social Rights of Workers,5” with an Action 
Programme?8 for its implementation. As a result, for parties to the 
European Social Charter that are also European‘Community members 
(i.e. all of the Community members except Luxembourg and 
Portugal), there will in due course be a set of legal obligations in 
the field of economic (but not purely social) rights emanating from 
Brussels that parallel those in the European Social Charter, In a 
sense, the Community Charter, with its inevitably more efficient 
system of implementation through EC directives and national legis- 
lation enforced through national courts and with its more recently 
drafted standards, is a rival to the European Social of Europe Char- 
ter, and one against which the Council’s instrument needs to be at 
its best to compete. Thirdly, the Council of Europe Charter has, 
since this chapter was written, become a part of the Directorate of 
Human Rights of the Council of Europe. This is an important 
development of more than symbolic significance. In particularly, the 
Directorate of Human Rights has responsibility for the European 
Convention on Human Rights which has come much closer to 
realizing its full potential than the Charter. It is not surprising that 
the Directorate would want to do its utmost to ensure that its other 
main instrument in the human rights field, protecting economic and 
social rights, succeeds as well. 


The reasons just given are ones that suggest why an initiative to 


improve the supervisory machinery of the Charter has been taken at 


57 Forthe text, see Annex I to this book. 
58 EC Doc COM (89) 568 final. See also Part III of this book. 
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this particular moment. There are, of course, other long-standing 
reasons of great importance why the Council of Europe should seek 
to maximize the Charter’s effectiveness which are indicated earlier 
in this chapter and which have led to many expressions of concern 
and calls for action from various quarters over the years. Of 
° particular significance, is the fact that economic and social rights 
are regarded in international law as of equal importance with and 
indivisible from civil and political rights so that every effort should 
be made to ensure that appropriate enforcement mechanisms for the 
one group of rights are as effective as they are for the other, 
which is patently not the case in Europe. This is especially 
noticeable at a time when the United Nations has improved the 
machinery for the implementation of its International Covenant on 
Economic Rights by the establishment of the Committee on 
Economic, Social and Cultural Rights and, at a regional level, the 
Organisation of American States has now added to the American 
Convention on Human Rights a Protocol on Economic and Social 
Rights°? that even allows a right of individual petition in respect of 
some of the rights guaranteed. 

Exactly what will emerge from the work of the ad hoc Com- 
mittee is impossible to predict. Improvement in the system of super- 
vision may take various forms and will take more or less time to 
implement accordingly. Some improvements can be given effect at 
once by a change in approach without the need for formal amend- 
ment of the Charter.50° An increase in the size of the Secretariat 
allocated to the Charter;8! an acceptance of the exclusive 
competence of the Committee of Independent Experts and of corres- 
ponding, exclusively political role for the making by the Committee 
of Ministers of recommendations to individual Member States as to 
compliance with the Charter8? are initiatives that could be taken on 
the basis of the present Charter text. Other improvements would 
require an amendment to the Charter that would have to be 
accepted formally by all of the Contracting Parties. These would 
include an increase in the size of the Committee of Independent 


59 PAUTS 69. Adopted 1988. Not yet in force. 

60 The Charter may be amended on the proposal of any Member State and with 
the approval of the Committee of Ministers: Article 36, Charter. 

61 A modest step has already been taken in this direction with the approval of one 
additional permanent post within the Secretariat. 

62 No such recommendation has been made in cycles completed since the Chapter 
was written, including the most recently completed Tenth Cycle (Part II), in 
September 1990. 
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Experts (which at its present size of seven members will find it 
increasingly difficult to command the expertise and time for its work 
as the number of parties$* increases); provision for greater formal 
participation in the Charter’s functioning by trade unions and other 
non-governmental organisations; and an alteration of the voting rule 
in Article 29, Charter, so that a recommendation could be adopted 
by the Committee of Ministers by a simple majority vote. More 
radically, such improvements could include the abolition of the 
Governmental Committee and the introduction of a system of 
petitions. 


4. 


63 There are now 17 Contracting Parties, the most recent being Belgium (1990), 
Malta (1988) and Turkey (1989). the former German Democratic Republic is now 
subject to the Charter as a part of the Federal Republic of Germany. 
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THE SYSTEM OF SUPERVISION OF THE 
EUROPEAN SOCIAL CHARTER 


Comments by Alexandre Berenstein* 


Professor Harris has presented an important paper in which he 
studies the various aspects of the problem of supervision of the 
application of the European Social Charter. His study is thorough 
and convincing, and I can support most of his observations and 
conclusions. I should like, nevertheless, to take a more detailed look 
at some of the points dealt with in his report. 


1. NATIONAL REPORTS 


Like professor Harris, I think that in principle there should be no 
obstacles to the publication of the? reports presented by the Con- 
tracting States. They contain nothing that would warrant the seal of 
confidentiality, especially since copies of these reports have been 
sent to the organizations of employers and trade unions recognized 
under Article 27 of the Charter (Article 23). As the Rapporteur 
points out, reports of a similar nature are published by the United 
Nations under the system of supervision of the application of the 
international covenants.in the field of human rights. However, given 
the volume of these reports, their publication in full could perhaps 
be considered to represent superfluous documentation. I think that 
the best solution would be to follow the example of the Inter- 
national Labour Organisation and declassify these reports, without 
publishing them in full, while authorizing interested parties to con- 
sult them and obtain copies. The fact that the organizations of 
employers and trade unions make hardly any use of their right to 
present observations on the governmental reports is obviously 


* Alexandre Berenstein is Professor Emeritus at the Law Faculty of the Universfty 
of Geneva and Honorary President of the International Society for Labour Law 


and Social Security. 
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regrettable. Various efforts have been made to encourage them to do 
so, but without much success. 

However, the difference between this situation and the one 
prevailing within the ILO can no doubt be explained by the fact 
that, in the latter organization, the organizations of employers and 
trade unions of each country have direct representation within the 
Conference and can make their voices heard in that body, whereas 
they cannot do so under the system of the Social Charter: only 
certain international organizations are authorised under the Charter 
to take part in the meetings of the governmental committee.® This 
no doubt explains why the national organizations evince less interest 
in documents concerning the application of the Charter. It is doubt- 
ful whether other non-governmental organizations would prove more 
co-operative. Moreover, since the revision of its Constitution in 1946 
the ILO, too, has concerned itself not only with the rights of 
management and labour, but also with those of other population 
categories. This is true in the social security field, although it has 
not prevented the full-scale maintenance of the tripartite system. 


2. COMMITTEE OF INDEPENDENT EXPERTS 


i 

According to the Charter, the independent experts must be ’of the 
highest integrity and of recognized competence in international so- 
cial questions’ (Article 25). In point of fact, the experts appointed 
have proved to be completely independent and have fulfilled their 
task with remarkable competence. However, as is noted by the Rap- 
porteur, it would have been better if they had not been appointed 
on the proposal of governments or designated exclusively by the 
Committee of Ministers without any participation by the Assembly. 


As for the respective roles of the Committee of Experts and the 
Assembly, it is true to say that the Assembly has pointed out that 
’the interpretations given by the independent experts are to be 
regarded as highly authoritative opinions, from which one should not 
depart without overriding reasons’.? However, it has given up none 
of its power to express a different interpretation in cases where it 
may be faced with ’new evidence’. In short, it is ’prejudiced in 


1 They can do no more than submit observations to the governments of their 
respective countries, with a request that they be forwarded to the Council of 
Europe. 

Opinion No. 71 (1975), paragraph 5. 
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favour’ of the interpretations of the experts, but reserves the right 
to challenge those interpretations in exceptional cases, when it 
considers that it cannot support them. The reason for the difference 
that is thus to be observed between the authority of the Committee 
of Independent Experts and that of the ILO’s Committee of Experts 
© can perhaps be traced to the fact that the provisions of the inter- 
national labour conventions are, generally speaking, more precise 
than those of the European Social Charter, whose very general, 
indeed often vague, content may allow more room for interpretation, 
making it easier for political considerations to come into the pic- 
ture. 


In this connection, let me cite a specific example, that of the lock- 
out. Under article 6, para. 4 of the Charter, the Contracting Parties 
recognize ’the right of workers and employers to collective action in 
cases of conflicts of interest, including the right to strike, subject 
to obligations that might arise out of collective agreements pre- 
viously entered into’. The Committee of Independent Experts infer- 
red from this, in its very first set of Conclusions that this provision 
relates to both strikes and lock-outs, even though the latter are 
not explicitly mentioned in the text of Article 6 (4) of the Charter, 
or in the gloss to this provision if the Appendix. The Committee 
came to this conclusion because the lock-out is the principal, if not 
the only, form of collective action which employers can take in 
defence of their interests’. Basing themselves on this interpretation, 
the experts considered that some countries were not complying with 
the provision in question because the lock-out could only be used in 
those countries as a last resort, when it was inevitable or was con- 
sidered as response to an unlawful strike (France and Italy).4 The 
Assembly’s Social and Health Affairs Committee noted for its part 
that ’the Social Charter does not place lock-outs and strikes upon 
the same footing’ and expressly stated that it could not concur with 
the Committee of Experts on this point; the Assembly committee 
even wondered whether this interpretation by the Committee of 
Experts was not in conflict with Article 1 of the Charter.® The Go- 
vernmental Committee took the same view and stated in its seventh 
report that ’the right to strike is consistent with the Charters 
underlying purpose of protecting workers, whereas an employers’ 
right which might seriously prejudice workers’ interests, could not 


è 


3 Conclusions I, p. 38. 
4 Conclusions VI, pp. 39-40. 
5 Document 4371 (1 June 1979), point 28. 
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be proclaimed with the same force’.8 Finally, the Committee of Ex- 
perts reviewed its position and recognized in its Conclusions VIII 
that ’the Charter does not necessarily imply that legislation and 
case law should establish full legal equality between the right to 
strike - which the Charter indeed mentions explicitly and which is 
recognized as a fundamental right by the Constitutions of several 
Member States -and the right to call a lock-out’. Consequently, it 
considered that the competent tribunals were entitled to place cer- 
tain restrictions on the exercise of the lock-out in specific cases 
where it would in particular constitute an abuse of right or where it 
would be devoid of justification on the ground of ’force majeure’ 
or of the disorganization of the enterprise caused by the workers” 
collective action.” However, it was only during the subsequent cycle 
of supervision that the Committee of Experts finally decided to 
apply effectively the principle it had established and withdraw its 
negative conclusion regarding France and Italy.3 


3. GOVERNMENTAL COMMITTEE 


While I support most of the views expressed by professor Harris, I 
think that they could be qualified. It is true that the Governmental 
Committee has not thus far exercised its right under Article 27 (2) 
to ’consult’ representatives of non-governmental organizations, which 
is no doubt regrettable, but I do not think it can be said that em- 
ployers’ organizations and trade unions are not interested in the 
rights guaranteed by Articles 11-17 of the Charter. Trade unions, in 
particular, are very active in these fields which, as has been said, 
fall partially -especially as regards social security- within the over- 
all sphere of responsibility of the ILO; and it is in the context of 
the ILO that employers’ organizations and trade unions co-operate 
together -through their representatives- in the establishment of 
rules. Harris gives a very accurate description of the way in which 
the Governmental Committee’s position has come closer, over the 
years, to that of the Committee of Experts and the Assembly. It is 
obvious also that the members of the Governmental Committee, who 
are senior officials from the Ministries of Social Affairs of their 
respective states, cannot have the same independence of judgement 
as members of the Committee of Independent Experts but are in 


6 Seventh report, T-SG (82) 3, p. 8. 
7 Conclusions VIII, p. 95. 
8 Conclusions IX-2, pp. 47-49. 
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the position of being judges in their own case as it were, which is 
unfortunate. Nevertheless, the trend that has emerged is an 
encouraging one. 


» 4. PARLIAMENTARY ASSEMBLY 


The conclusions of the Experts and the report of the Governmental 
Committee are exmined by the Sub-Committee on the European So- 
cial Charter of the Assembly’s Social and Health Affairs Committee. 
However, this sub-committee can devote only a limited amount of 
time to the consideration of the draft report and opinion submitted 
to it by its expert. This is why, during each cycle of supervision, it 
expresses its views on only a select number of the provisions of the 
Charter and refers, inter alia, to the Experts’ conclusions and the 
report of the Governmental Committee. The draft is then submitted 
to the plenary committee for approval, following which the opinion 
is adopted by the Assembly (in recent years, it is the Standing 
Committee which has more often than not taken this action on 
behalf of the Assembly). As is noted by the Rapporteur, the Assem- 
bly has constantly urged the Committee of Ministers, though without 
much succes, to address formal recommendations, in accordance with 
Article 29 of the Charter, to States which do not comply with cer- 
tain provisions of the Charter which they have accepted. 


5. COMMITTEE OF MINISTERS 


Professor Harris recounts the latest vicissitudes in the supervisory 
procedure practised by the Committee of Ministers. Although the 
Committee’s resolutions adopted at the end of the seventh and eight 
cycles of supervision had noted -with reference to specific articles 
and paragraphs of the Charter- the existence of ’cases not entirely 
in conformity with the Charter’, and had suggested that the States 
concerned should take steps with a view to bringing domestic legis- 
lation, regulations and practice ’more fully into line with the obliga- 
tions arising from the Charter’, a different formula was used at the 
end of the ninth cycle. 


For the first time, the Committee makes a ’recommendation’ in ‘ac- 
cordance with the terminology of Article 29 of the Charter: it ’re- 
commends the governments concerned to take account, in an appro- 
priate manner, of the various observations made in that report’ (the 
report of the Governmental Committee). However, the use of the 
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term ’recommends’ is not enough in itself to satisfy the provision 
contained in Article 29. It is even conceivable that this term was 
used in the resolution only to mask the failure of the efforts under- 
taken. It is a backward rather than a forward step. Previously, as 
we have seen, the Committee of Ministers had said in so many 
words that the legislation, regulations and practice of some countries 
were not entirely in conformity with the obligations arsing from the 
Charter. This formula is no longer used and the wording of the 
recommendation is extremely vague (’in an appropriate manner”). In 
as much as it no longer mentions the provisions referred to by the 
supervisory organs, the Committee of Ministers has reverted to its 
former practice and, on his particular point, to the phraseology used 
on the occasion of the first and second cycles. 


6. SUGGESTIONS FOR THE IMPROVEMENT OF THE 
SUPERVISION SYSTEM 


As was suggested by the Assembly in its Recommendation 839 (1978), 
the Governmental Committee should become a tripartite body. At the 
present time, only representatives of international organizations 
participate, on a purely consultative basis, in the deliberations of 
the committee. If the Governmental Committee were to be replaced 
by a tripartite body, the situation would be radically altered. It is 
difficult for the representatives of international organizations to go 
into the details of national legislation and practice, but there is no 
reason to believe that the role of the representatives of national 
organizations who would join such a tripartite committee would be 
different from the role they play within the ILO. 


The question of the conclusion of the services of the European 
Social Charter in the Directorate of Human Rights, seems to me to 
be of minor importance. In any event, it is important to raise the 
number of staff, so as to enable the latter to carry out their duties 
fully. This increase of the number of staff members should also take 
place if these services are henceforth to form part of the 
Directorate of Human Rights. What is certain is that the services 
which concern themselves with the application of the European 
Convention of Human Rights are in a position to conduct a broadly- 
based information policy, while in the field of the application of the 
Social Charter, there is unfortunately a total lack of information; 
the documents concerned are virtually confidential in nature. It is 
clear that it is urgently necessary to rectify this situation and to 
provide both the press and all interested parties with as much 
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information concerning the application of the Charter as they 
receive in respect of civil and political rights. Doubtless, however, 
this cannot be done unless there is an increase in the number of 
staff. 

That having been said, it is only fair to point out that the 
information process is more difficult in the field of social rights 
than in that of civil and political rights. The decisions taken are 
less spectacular than those taken by the European Commission and 
Court of Human Rights and they are less interesting to the general 
‘ public. 


One of the principal weaknesses of the supervisory system lies in 
the absence of any possibility of judicial remedy.® It is certainly not 
impossible to provide for a system of individual appeals or petitions, 
but there is no doubt a case for granting to non-governmental 
organizations - especially those representing workers and, by exten- 
sion, those representing employers - a right similar to that which 
they enjoy under the system of supervision of the ILO conventions 
(Article 24 of the ILO Constitution: representations by associations 
of employers or workers; and Article 26: complaints that can be filed 
on the initiative of a delegate to the Conference). It would, there- 
fore, be necessary to revise the Eufopean Social Charter. There are 
two obstacles to such a revision. On the one hand, there appears to 
be no desire for a revision on the part of governments. On the 
other hand, under the terms of Article 36 of the Charter, amend- 
ments to the latter enter into force only after having been accepted 
by all the Contracting Parties. It is unlikely, therefore, that this 
process could bear fruit within a reasonable period of time. Another 
possibility would be to elaborate a protocol embodying a new parallel 
system which would be binding on those States which accept it, as 
has been done in respect of the revision of the European Code of 
Social Security. However, that would be an extraordinarily complex 
solution. i | 


9 See in this connection our study: The development and scope of economic and 
social rights in Labour and Society, 1982, vol. 7, p. 403 et seq. 
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THE SYSTEN OF SUPERVISION OF 
THE EUROPEAN SOCIAL CHARTER 


Comments by Joop Worrell" 


1. INTRODUCTION 


The paper presented by Professor Harris focuses on current problems 
of the European Social Charter and on how to make it a more 
effective instrument. Professor Harris’ excellent paper presents a 
careful legal analysis and a number of practical proposals which 
merit our full support. But the Charter is not applied in a political 
vacuum. It is therefore a pity that no reference is made to current 
discussions within the European Communities on. the desirability of 
creating a separate legal instrument for the protection of social 
rights at the Community level. This question, admittedly, is discussed 
in detail in Dr. Betten’s paper under Theme III. But it cannot be 
ignored here. The Communities’ various options as set out by Ms 
Betten have a direct impact both on what improvements should be 
made to the Charter and on the possibility of achieving these 
improvements. 


2. EFFECT OF PROPOSALS TO IMPROVE THE 
CHARTER’S FUNCTIONING 


Without wishing to comment in detail on Professor Harris’ proposals, 

two general observations must be made: 

- first, most of these proposals have already been made in the 
past - repeatedly by the Parliamentary Assembly; and, as re- 
cently as during the 1987 Granada colloquy on the 25th an- 


* Joop Worrell is Vice-Chairman and Rapporteur of the Social, Health and Fanfily 
Affairs Committee, and Member of the Parliamentary Assembly of the Council of 
Europe. 
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niversary of the Charter, by the Secretary General of the Coun- 
cil of Europe; 

- secondly, the practical effect of all these proposals so far has 
been virtually negligible. 


Clearly, the problem does not lie in the absence of careful analysis 
of the Charter’s shortcomings; nor in any lack of concrete proposals 
for their removal. It lies in the manifest absence of political will on 
the part of governments. (aa 


3. EFFECT OF POLITICAL DEVELOPMENTS 


Today, however, the political momentum generated by the Community 
discussions might give sufficient impetus to overcome this inertia. 

In order to exploit this momentum, proposals for improving the 
Charter must necessarily take account of the concerns voiced in 
discussions at Community level. In addition, precise arrangements for 
possible Community adherence to the Charter must be spelt out. 


Further to the stimulating effect of the Community debate recent 
developments in Eastern Europe should also have a positive influence 
on our proposals for revision: * 


- the Soviet Union has announced that it will accept interna- 
tional judicial supervisions of the implementation of certain of 
its human rights obligations; 

- Hungary has even ratified the Optional Protocol to the Interna- 
tional Covenant on Civil and Political Rights, thus recognizing 
the individual’s right of petition. 


The aim of the Council of Europe, as established by its Statute, is 
to safeguard and realize common ideals and principles, in particular 
through the maintenance and further realization of human rights. 
These developments therefore present us with a major challenge. In 
the forty years of its existence, the Council of Europe has set a 
shining example of guaranteeing respect for human rights through 
international supervision. Today, as shown by the pressures gener- 
ated within the European Community, human rights of a special 
category - social and economic rights - are agreed to be in urgent 
need of better protection. The Council of Europe should again be 
capable of showing the same spirit of innovation and foresight as 
when it set up the control and protection machinery of the Euro- 
pean Human Rights Convention. It should be recalled thai the Char- 
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ter itself already contains a provision for its improvement. Any 
Member State of the Council of Europe - and thus by implication 
any Member State of the European Community - may propose 
amendments which can enter into force after approval by the Com- 
mittee of Ministers. 


4. CONCLUSION 


‘ There can be no doubt that within a short time, with the necessary 
political will of governments and the support of the European Com- 
munities, the Charter’s provisions can be updated and its super- 
visory machinery made more affective. As Professor Harris points 
out in this context, a system of individual petition would also be 
perfectly viable. The Charter could still provide us with the best 
way of guaranteeing respect for social rights in Europe, both within 
and beyond the European Community. Moreover, thus revitalized, it 
might well become as much a source of _inspiration for reformers in 
the countries of Eastern Europe as the European Human Rights 
Convention. 
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II DESIRABILITY OF EUROPEAN LEGISLATION IN 
PARTICULAR AREAS OF SOCIAL POLICY 


; * 
Teun Jaspers 


1. INTRODUCTION 


The completion of the internal European Market in 1992 has stimu- 
lated increased European integration not only in economic areas; a 
greater degree of co-operation needs to be achieved also in the 
social field. The European Commission is of the view, which is 
shared by many others, that a free European internal market cannot 
be realized without an accompanying social policy. In its report on 
the social dimensions of the internal market! the Economic and 
Social Committee of the European Communities stated that the crea- 
tion of a ’European social environment’ is essential. The Committee 
expects a ’Community-wide single market’ to produce a ’revitaliz- 
ation of the Community economy’ as a result of which firms will be 
able to take advantage of the ’benefits of economies of scale and 
can sharpen their competitive edge’. The economic and social policies 
supplement each other. The objectives of the internal market can be 
achieved only if industrial, commercial, financial and fiscal measures 
go hand-in-hand with social provisions. Europe and the Member 
States will be confronted with matters such as a) employment, b) 
restructuring of the labour market, c) the redistribution, duration 
and (re)organisation of labour, d) the introduction of technological 
advances by enterprises, and e) changes in the national systems of 
social security. National legislation will have to be adapted to meet 
the new relationships within the internal market. 

Confronted by all these matters, it will be necessary, according 
to the Committee, to establish a number of basic provisions relating 
to social rights. *Such rules are necessary to avoid market distor- 


* Teun Jaspers is Professor of Labour Law and Social Security at the University of 


Utrecht. 
1 Opinion on the Social Aspects of the Internal Market, 19 November 1987, CES 1069/87. 
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tions and provide industrial and economic decision-makers with a 
stable basis making it possible to extend social dialogue’.? Com- 
munity legislation is indispensable and it is there that the fun- 
damental social rights must be established in such a way that they 
do not succumb to the influence of the pressure of competition or 
to a desire to improve the competitive position. A directive setting 
out the framework and in which ’inalienable basic social rights ’ are 
established should and could be published within a short period of 
time. 

A real danger connected with the creation of the internal mar- 
ket is that of ’social dumping’. Warnings about this have come from 
a number of quarters.5 The European Commission adverted once more 
in its work programme for 1985 to the fact that the creation of one 
large European market could produce that danger. To prevent that 
a ‘European social environment’ should be created.4 The highest 
priority would then have to be given to two matters. The first is 
combating unemployment as well as marginalization of large numbers 
of people in society.? This requires an. improvement in the 
functioning of the labour market. The second is that something must 
be done to improve the organization and distribution of labour. 

In the European Community’s medium term social action programme 
of 19846 the Council of Ministers had given priority to an employ- 
ment policy in respect of, in pàrticular, youth and women. In ad- 
dition particular attention would have to be paid to educating, train- 
ing and re-training especially of those persons whose employment 
was threatened by changes, including technological changes. A sec- 
ond policy spearhead was sought in the radical changes that the 
move towards new technologies was expected to bring about. Those 
technological changes were not expected to be without consequence 
for either employment or the organization of labour and production. 
When considering the economic dimensions of the changes the social 
consequences should not be neglected. A response must be made to 


» 


2 Ibidem, at p. 2. 

3 The ETUC in particular has repeatedly warned of that danger. Warnings have also 
come from academic circles, for example, by the legal experts, Dàubler, De 
Caterini, Blanpain and Dupeyroux during a hearing of the Social Affairs Committee 
of the European Parliament of 22 June 1988. 

EC-Bull. Supplement 4/85, point 56. 

The Commission is aiming here at what is termed the ’new poverty’, the division 
of society whereby groups are created that are permanently excluded from work 
and an adequate income. 

See Conclusions of the Council, 22 June 1984, OJ EP 4 July 1984, no. C 175/1-3. 
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the challenges posed by the new technologies and the social conse- 
quences attending their introduction and implementation. The judge- 
ment of the European Commission is that this is a task for the 
social partners in the first place. Governments, even a European 
government, have only a limited contribution to make in this area. 

» Social consultation is one of the cornerstones of Community policy 
and in that context the Commission wishes to breathe new life into 
the social dialogue. The social partners must consult with each other 
as to the relationship between the way in which the technology is 
‘ to be best used, how the organization of labour” and working hours 
are to be accommodated and on the problems in the field of employ- 
ment. Early in 1985 the Commission expressed the hope that the 
social partners would be prepared to elaborate at Community level 
framework agreements as a basis for their collective agreements at 
national, industry and company level. 

Some four years later it is useful to draw up an interim balance of 
what has been achieved. There remains only a very short period of 
time in which to realize the intention to dismantle the internal 
frontiers before 1993. 


Having regard to the various activities that have been undertaken in 
recent years, one might perhaps expect that some shape and sub- 
stance has already been given to the social dimension of the internal 
market. Now that there are less than two years before the event, it 
may be useful to draw up an interim balance of what has been 
achieved. 


Before proceeding further with the subject-matter of my contribution 
I shall first broadly sketch certain developments so as to place the 
attempts to give shape to a European Social Policy in their social 
context. Then I shall briefly delve into current views on that social 
policy that exist in different circles. It will be no more than an 
inventory in which to indicate the priorities. 

Having discussed the policy and its crystallization in legislation 
on workers participation in the decision-making processes of 
companies relating to ’social’ matters, such as involvement in the 
introduction of new technologies and the social consequences 
thereof, I shall attempt to draw some conclusions as to the chances 
of realising a social policy in Europe. 


7 Matters of health and safety of the workers must also receive specific attention. 
Important elements of labour productivity are involved here. This resulted in three 
draft directives in 1988 on this matter; see OJ EP 30 May, no. C 141. 
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2. DEVELOPMENTS IN THE SOCIAL AREA 


I shall not deal any further with the social security field, not 
because it is not important in the context of the social dimension of 
the shaping of the internal market, for rather it is the contrary 
that would appear to be the case, but because in the short term no 
great changes are expected in that field. For the present the choice 
has been made in favour of co-ordination of national social security 
regulations in respect of migrating workers. It would not appear to 
be realistic to expect harmonization of these regulations for the 
time being. The Community Social Charter does not extend further 
than recognition of a right to ’adequate social protection and 
adequate levels of social security achievements’.8 The Commission 
has stated expressly in its Social Action Programme that 
*’harmonization of existing regulations is excluded. The social 
security regulations in the various Member States are too divergent 
to be harmonized. They are the result of the history, traditions and 
social and cultural achievements that are peculiar to each country 
and which cannot be excluded’.° For the time being the Commission 
intends to focus its attention on a strategy directed at a 
convergence of the aims of social security regulations. The 
regulations themselves will fall oufside. 

A second matter requiring acfion on the Commission’s agenda is 
the development of joint criteria in respect of adequate levels of 
income and achievement in the social protection systems.!° These 
activities will be directed at the removal of barriers within the 
social security systems of the Member States that hinder the free 
movement of workers. This means not only the gradual opening up 
of the regulations for persons other than participants in the system 
but also, a matter which is closely connected, a widening of the 
right of (ex-)workers to reside greater than that which is presently 
in force in the various Member States.!! 


Art. 10 Community Social Charter. 

Social Action Programme of the European conio COM (89) 568 def., p.27. 
0 COM (89) 568 def., p.28. The Commission directs its attention Sarioatia to 

what it considers to ji the ‘most opportunity-deprived citizens’, namely, the elderly. 
11 In the recent Social Action Programme the Commission proposed amending 
Regulations 1612/68 and 1251/70, as well as Directive 68/360. Cf. COM (89) def., 
P22//23: 
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It has been pointed out that the disappearance of all the dif- 
ferences existing between the various Member States as a conse- 
quence of the harmonization of national regulations in the frame- 
work of creating the internal market will make the role of the 
mutually divergent national social security systems as a factor in 
‘ determining the level of wages relatively more important. The dif- 
‘ference in social security costs may thus exercise a significant 
influence on the competitiveness of companies in the various 
countries.!? This means that, at the European level, one cannot 
continue to wait much longer if one wishes to prevent a breakdown 
in existing social protection systems from occurring.!3 I shall return 
separately to the danger of ’social dumping’ below. 


2.1 Social Policy in the Single Act and the Community Charter 


The Single Act that entered into force on 1 July 1987, which is 
based on the fundamental principles of the White Paper of the 
European Commission - namely, the removal of existing obstacles to 
trade before the end of 1992 - contains little social policy. Two 
provisions are added to the EEC Treaty: Articles 118 A and B. 
According to Article 118 A the Member States must strive by means 
of harmonization to achieve improvement in the employment 
environment particularly concerning safety and health of workers at 
the place of work.14 The Council is entitled to take decisions by 
simple majority in this field. Article 100 A, which was likewise 
added to the Treaty by the Act, and which departs from the 
principle of unanimity enshrined in Article 100, permits this form of 
decision-making.!° For the time being Article 100 A would appear to 
have little significance for social policy for the reason that all 


12 A report for the meeting of the Chairmen and Secretaries-General of the 
economic and social councils of the countries of the European Community and 
of the Economic and Social Committee of the EEC made particular reference to 
this. See The Social Dimension of the European Community in the Light of 
1992, The Hague, 1989, p.E 16-20. Earlier the ETUC had already referred to this 
aspect. 

13 Danny Pieters has made an interesting proposal in this regard. See D. Pieters, 
Social Zekerheid na 1992: één voor twaalf, Tilburg 1989. 

14 I shall return separately to this subject in section 5. 

15 Article 100 A relates to measures aimed at achieving the internal market (see 
Art. 8 A). It is argued that Article 118 A is applicable only when the health 
and safety of workers is at issue. 
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regulations concerning the free movement of persons and the rights 
and interests of workers are excluded from decision-making on the 
basis of a qualified majority (Article 100 A(2)).!5 

Article 118 B concerns the "social dialogue". The Commission 
shall promote at the European level a dialogue between management 
and labour which, if the parties so desire, may eventually be trans- 
muted into (collective) agreements. 

A separate Title is devoted to advancement of the "economic 
and social cohesion" of the internal market.!? The increase in 
economic growth that is expected from the completion of the 
internal market could lead to the consequence that great differences 
in prosperity might arise between different regions and groups such 
as minority groups, the youth and long-term unemployed. By creating 
extra employment opportunities in regions that comparatively have 
lagged too far behind or by taking special measures in respect of 
weaker groups, it may be possible to prevent that problem from 
arising. A contribution may thus also be made to solving the problem 
of unemployment within the Community. ‘ 

It must be emphasized that a balance between the social and 
economic aspects of the internal market is a precondition for the 
stability and continuity of the Community. If the Member States and 
the workers continue to feel that they are insufficiently recognized 
as full legal subjects in a social sènse, that will eventually exercize 
a strongly demotivating effect on the progress of the internal 
market. Neglect of the social aspect may give rise to tensions that 
in time could lead to the actual dissolution of the Community. From 
this point of view the task, incorporated into the European Act, of 
strengthening economic and social cohesiveness is of great import- 
ance. If required, the various EEC funds, including the European 
Social Fund, can be utilized for that purpose. I shall return to this 
matter below. 


The Act does not elaborate on what is to be understood by 
"economic and social cohesion". It may be deduced from the fact 
that it has been given its own place in the Treaty that it must be 
accorded an autonomous role.!8 Linking the economic dimension of 


16 It should be remembered that these exceptions have not been elaborated 
further, as a result of which their importance is not yet so great. 

17 Article 23 European Act added Title V (Artt. 130 A-E) to Part III of the EEC Treaty. 

18 See K.J.M. Mortelmans, De "Economische en Social Samenhang" en de "Interne 
Markt": Enkele juridische aspecten van een LAT-relatie, in: SEW 1989, p.766 et 
seq. See also Ernani Rodrigues Lopez, La cohesion economique et sociale dans la 
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the internal market to that of the social dimension may be ex- 
plained, and I would be happy to do so, as recognition that further 
economic unity can be achieved only in combination with a Com- 
munity social policy. Whether it may be interpreted quite so broadly 
must equally be doubted. That is the view that the European 
° Parliament expressed in a resolution that while linking both concepts 
inseparably with each other also accorded to each a separate inter- 
pretation. According to the Parliament the aim of the economic 
connection is to remove the differences in development between the 
regions by creating an integrated economic environment while the 
social connection is aimed at removing the sources of discrimination 
and social tension by reducing the differences in living standards 
and incomes at both regional and personal levels as a result of the 
creation of the social environment. The manner in which the Act 
elaborates this matter would appear to testify more readily for a 
narrow interpretation than for a broad approach. The economic and 
social connection may be achieved by utilizing the various funds. In 
that the compensatory aspect is strongly emphasized. 


The adoption in December 1989 at Strasbourg of The Community 
Charter of the Fundamental Social Rights of Workers by eleven of 
the twelve Member States!® appeafs to have given a fresh impulse 
to the social dimension. The fact that the Community Charter has 
had only little practical significance has been one of the less 
fortunate consequences of its low status, for it was nothing more 
than a solemn declaration by the eleven Member States. The 
European Social Charter of the Council of Europe remains the most 
important catalogue of fundamental social rights which have been 
laid down in a broad European context, even though that convention 
lacks any effective duty of performance for the states parties.?° The 
Economic and Social Committee had in fact already opted for a low 
status for the Community Charter, as witness its proposal of 
February 1989: the Aim of the Committee "is not to devise new 
rules, but first and foremost, to take account of established rules 
already approved at other levels. (...) In determining their scope, the 
goal must be to secure basic social rights for all economic and 
social groups and all categories of workers throughout the 


+ 
Communauté européenne, in: J. Schwarze and H.G. Schermers, Structure and 
Dimensions of European Community Policy, Baden-Baden, 1988, p.157. 
19 Only Great Britain refused to adopt the Community Charter. See on this Betten, 
infra, p. 150. 
20 Seeon this the contributions of David Harris and Lammy Betten in this book. 
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Community."2! In accordance with the subsidiarity principle the 
Committee argued for a cautious approach by the Community organs. 
In the first place, it is the task of the national governments to 
implement the fundamental social rights in their national legal sys- 
tems. That allowed for national differences to be accommodated and 
better interfacing with individual national traditions and culture. 
Furthermore, sufficient room must be given to the social partners to 
supplement these fundamental social rights by contractual means. 
The Committee therefore argued for "the promotion of social 
dialogue at all levels, with a view to devising framework agreements, 
taking due heed of the independence of the social partners."?? 

In connection with the proposals for a social charter and by 
way of elaboration thereof the European Commission unveiled a new 
social action programme also in December 1989. The Commission felt 
it should adopt initiatives to implement the most urgent aspects of 
the principles of the Charter. It confined its proposals for directives 
and regulations to those cases where it considered Community legis- 
lation was necessary for the social dimension ‘f the internal market 
to be achieved.23 The Commission distinguished in its proposals 
between activities expected from the Community and those which 
more properly belonged to the Member States or the social partners. 
Besides concern that employment epportunities within the Community 
should be improved and that the extensive unemployment among 
weaker groups in the labour market and in less-favoured regions 
should be combatted, for which purpose the European Social Fund in 
particular could be utilized, the Commission saw the task before it 
as including improvement in working conditions, extending the 
effective mobility of workers by adjustment of rights of residence 
within the Member States, and protection of health and safety at 
work. That is not to say that no advances need to be made in the 
other fields of social policy, merely that the proposals of the Com- 
mission on those matters do not go as far, that, to an extent regu- 


d 


21 Basic Community Social Rights, Opinion, CES 270/89 of 22 February 1989, p.3. 

22 This approach was supported by the representatives of the Member States and 
even more strongly by the representatives of the employers’ organizations, 
Unice. The representatives from ETUC wanted to go considerably further 
although even in that connection there was no unity concerning the legislative 
task at the Community level. See on this, inter alia, Antoine Lyon-Caen and 
Marco Biagi in The International Journal of Comparative Labour Law and Indus- 
trial Relations (1990) 6. 

23 COM (89) def. 
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lations already exist, for example in the field of social security?4 
and the equal treatment of men and women?5, and for the rest 
because matters are involved which more properly lie within the 
competence of the social partners.28 


n Danger of ’Social Dumping’ 


The need for a social policy arises, firstly, from considerations of 
social justice, such as the protection of the employment and living 
conditions of the dependent labour force and, secondly, from a just 
division of social products between social classes, on the one hand, 
and, on the other, different regions of the Community. Another 
source of the need for a social policy derives from the economic 
interests of the Member States. The development of unfair com- 
petition between different Member States as a result of differences 
in socio-economic and financial-economic policies must be avoided.?7 
On the other hand, the danger of ‘social disintegration’ can arise 
from the intensification of competition resulting from the disappear- 
ance of internal frontiers. The legal position of workers threatens to 
be drawn into a downward spiral. Harmonization or removal of vari- 
ous economic and financial regulattons at Member State level (such 
as taxation and tariffs) attaches a relatively greater weight?8 to the 
’price ticket’ of labour (the labour costs). That holds true not just 
for the Member States but more particularly for enterprises. The 


24 The Coordinating Regulations 1408/71 and 574/72, which propose solutions par- 
ticularly for migrating workers to problems arising from the poor linkage of 
social security regulations between one member state and another. 

25 See the various directives in this field. See on this Noreen Burrows and Sacha 
Prechal and Noreen Burrows, Gender Discrimination law of the European Com- 
munity, Aldershot/Brookfield 1990. 

26 Thus, e.g., the freedom of trades union association and the freedom of 
collective negotiation. 

27 A social policy deriving from economic considerations is not an unknown 
phenomenon in the Community context. 

28 Relatively, because far more factors determine the costs of production, such as 
infra-structure facilities, levels of education and training of the population, 
productivity of the workers. The social security system that has been developed 
in the different Member States also plays a role in this context. The compo- 
sition and comprehensiveness of the social security packet also determine in 
part the labour costs given that its financing is generally based on income 
related contributions. 'Social dumping’ is also a threat here. 
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legal position of the worker can be adapted downward in the in- 
terests of maintaining a competitive position or of improving that 
position; in other words, dismantled. There is a great chance that 
other enterprises will react accordingly with a consequent weakening 
of the legal position of their personnel even if only from a concern 
to maintain at least their relative competitive advantage. In this way 
workers risk being drawn into a downward spiral in respect of their 
legal position. Social policy is obliged out of necessity to combat the 
negative consequences thereof on, for example, employment.?9 


2.3 Concentration of Economic Power 


Another phenomenon that deserves attention in the context of the 
creation of the internal market is the concentration of economic 
power as a result of mergers, take overs and establishing daughter 
companies. Multinational and transnational companies will expand 
even further across Europe and that will have. consequences for the 
legal position of the worker. The question that arises in particular is 
whether, and if so to what extent, employees of companies that fuse 
or are taken over are consulted in respect of the merger or take 
over or, at least, as to the conditions under which it takes place 
and which will directly affect them, in other words, as to the social 
consequences. This question has been on the Community’s agenda for 
a long time. The Council Directive of 17 February 1975 was the first 
measure in this field. It lays down that in the event of collective 
dismissal the employer must consult with the workforce.3° The next 
dates of two years later. This Directive of 14 February 197731! guar- 
antees workers protection of their rights in the event of the take 
over of a company. The aim of these regulations is to protect wor- 
kers from the consequences of economic integration. They promote 
the worker’s rights to information and consultation. Such informa- 
tion and consultation ought, if it is to be effective, to.take place 
prior to the event.52 The confusion attaching to the Fifth Direc- 


29 According also to the European Commission in its work programme for 1985; cf. 
Bulletin EC, supplement 4/85, p.34. 

30 OJ no. L 48/29-30, (75/129/EEC). Council Directive of 17 February 1975 on the 
approximation of the laws of the Member States relating to collective redundan- 
cies. 

31 0J no. 61/26-28 (77/187/EEC). Council Directive of 14 February 1977. 

32 Directive 75/855/EEC (0J no. L 295/36-43) provided a similar regulation in the 
case of mergers. 
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tive33 shows how difficult it is also at the European level to estab- 
lish worker involvement regulations. The proposal84 submitted in 
1983, and amended at the insistence of the European Parliament, is 
less far-reaching in conferring rights of workers participation. A 
| similar fate was suffered by a draft Directive of October 198035 on 
> informing and consulting employees of companies with a complicated 
structure, in particular, with a transnational structure, the so-called 
Vredeling Directive. A simplified, less far-reaching draft was submit- 
ted in 1983,56 yet even that draft could be given no quarter in the 
eyes of a number of Member States.37 A resolution of 1983 proposed 
that this matter be subsumed in a European agreement between 
employers and employees. That would have significantly weakened 
the Fifth Directive which faced the danger of becoming part of the 
’social dialogue’ and its fate would have been dependent on that of 
the dialogue itself. As a Directive it would have been finished. As a 
result of the efforts of a number of members of Parliament and of 
certain Parliamentary committees38 it would appear that the danger 
has been somewhat diluted. Parliament wishes to see this matter of 
regulating workers information and consultation on decisions taken 
by companies, placed in a broader context for instance including it 
also in the proposals for an European Company Statute and in the 
proposals for harmonization of the law concerning companies with 
share capital.5° I shall return to this question.'4° Although the re- 
sults achieved do not fire the imagination it should be acknowledged 
that the notion of worker involvement in the decision-making of 
enterprises has been accorded a certain measure of recognition. 


33 The original proposal dates from 1972 (OJ no. C 131/49-61 of 13 December 1972). 

34 OJ no. C 240/2-38 of 9 September 1983. 

35. OJ no. C 297/3-8 of 15 November 1980. 

36 OJ no. C 217 of 12 August 1983. 

37 The draft has been placed on ice but, according to the Council will be dealt 
with first this year together with a proposal for a directive on information and 
consultation. The European Parliament has objected to this unilateral decision. 

38 The Committee on Social Affairs and Employment, the Committee on Legal Af- 
fairs and Civil Rights and the Committee on Economic and Financial Affairs and 
Industrial Policy; cf. doc. A2-211/88. 

39 The direct cause were two cases in 1986 involving transnational companies, Mi- 
chelin and Caterpillar, which closed establishments with the result that workers 
were made redundant without any consultation with the trades unions, or gov- 
ernment. Several resolutions condemning the Michelin affair were introduced in 
the European Parliament (Doc. B2-693/86 and Doc. B2-702/86). è 

40 See below section 6. 
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Without being able to determine how great the contribution of the 
European organs has been it cannot be denied that their infiuence 
has spread to the Member States and the social partners. 


Another indication of the recognition accorded to the importance of 
greater worker participation appears from the protocol annexed to 
the European Social Charter in December 1987. Article 2 provides 
that the Member States must take measures that would provide 
workers or their representatives with the opportunity a) ’to be in- 
formed regularly or at the appropriate time and in a comprehensive 
way about the economic and financial situation of the undertaking 
employing them’; and b) ’to be consulted in good time on proposed 
decisions which could substantially affect the interests of the wor- 
kers, particularly on those decisions which would have an important 
impact on the employment situation in the undertaking’. Although 
the formulation has been criticized‘'! as being broad and vague, in 
particular in respect of what is to be understood by ’substantial’ and 
’an important impact’, this provision signifies a wider recognition of 
the principle of industrial democracy. The fact that a number of 
Member States possess more far-reaching regulations on this matter 
places the importance of this aspect of the protocol in perspective 
but does not render it superfluoys. It will provide a gauge for the 
elan with which a European social policy is adopted. I shall go into 
this matter rather more deeply in section 6 below. 


2.4 Introduction of New Technologies 


A third phenomenon that will exercise its influence on the near 
future is the role and significance of the introduction and implemen- 
tation of new technologies. This development has been strongly 
highlighted in the European context over the last five years, also in 
part as a result of the competition from America, Japan and other 
rapidly emerging industrial nations. Besides the development of new 
technologies Community policy in the social arena is directed initial- 
ly at the education and training of workers in the area of the in- 
troduction and particularly the application of new, advanced techno- 
logies. In recent years the Commission has requested that attention 
be paid to the consequences for workers of introducing and applying 


41 L. Betten, The Protocol to the European Social Charter: more rights; a better 
impact?, in, Netherlands Quarterly of Human Rights, Vol. 6 (1988), no. 1. pp.14- 
15: 
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new technologies both in respect of the development of employment 
and as concerns employment terms and conditions.4? Thus, affiliation 
was sought with the changes that were to be expected, and which 
increasingly have become apparent, in the structure and organisation 
of labour. Such changes are of both a quantitative and a qualitative 
‘ type. Besides the real danger of loss of jobs one also sees the quan- 
titative phenomenon of redistribution of employment both within 
enterprises as between enterprises. In addition, there is apparent a 
process whereby, to the extent that jobs become available, which 
would appear to be happening to a not inconsiderable degree, the 
need for flexibility greatly increases. That is in part a result of the 
optimization of the use of labour, which is also required by the 
increasing use of time-structured production processes, and one may 
think in particular of ’just in time production’. When accompanied 
by the simultaneous extension of production time, this lead to an 
extension in the use of shift work and to the use of extra labour 
for temporary -sometimes very short term- or changing working 
hours. The growth of temporary labour and of ’labour on call or 
demand’ or, speaking more generally, of the growth of the classical 
notion of casual labour, is a sign thereof.43 


In respect of the quality of labour the new technology leads, on the 
one hand, to reclassification of jobs and to job enrichment and, on 
the other, to downward classification. Developments in recent years 
would appear to indicate that the process of polarization of jobsf4 
with its consequences for the operation of the labour market will 
not be maintained.4° The direction that developments will take is 
dependent on the sector of industry in which the process of techno- 
logical renewal is taking place. The former tendency will have the 


42 Which include regulations and measures protecting, in particular, the health and 
safety of workers. The first recommendations concern working with visual dis- 
play units. 

43 The reference is to ’satellite workers’ who circle round the nucleus of perma- 
nent employees, a phenomenon that is common in Japan where it is accompanied 
with a great discrepancy between the legal position of the nuclear employee and 
the satellite worker. 

44 Which means that a small number of jobs are substantively enriched whereas by 
contrast a much larger number become less interesting. See, inter alia, H. Bra- 
verman, Labor and Monopoly Capital. The Degradation of Work in the Twentieth 
Century, New York, London, 1974. 

45 H. Kern and M. Schumann, Das Ende der Arbeitsteilung? Rationalisierung in der 
Industriellen Produktion, Munich 1984. 
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greater opportunity in the growth sectors whereas in those sectors 
that must cut back as a result of, for example, over-capacity, the 
policy adopted by enterprises is more likely to be directed to wor- 
king with a small nucleus of qualified employees and making use as 
required of a large workforce of temporary and unqualified workers. 
The labour market will become more sharply divided into compart- 
ments with, as it were, watertight bulkheads between them.46 The 
issue of division of labour and employment accordingly demands 
another policy. That is apparent not just at national level. Greater 
emphasis is being placed on and resources expended even from the 
policy centre of the Community on education and training pro- 
grammes in the hope of creating real chances of securing work for 
those who due to a lack of education or the failure of good or 
adequate education and training have fallen outside the labour pro- 
cess or possibly have come to remain outside it. Finally, another 
aspect that should be mentioned in this connection is that there are 
important consequences for the health of employees involved in the 
introduction and application of new technologies. Increased concen- 
tration, greater precision4” and increases in tempo are the causes of 
much tension in the individual employee, which can and will lead to 
dropout due to illness, to temporary or more persistent disablement, 
whether full or partial. The increase in awareness of these dangers 
is evident at the policy level front the increased propensity to legis- 
late for such health factors.48 


46 Ibidem. This is not to say that the phenomenon of segmentation shall not ap- 
pear also in the growth sectors, only that the severity and speed with which 
the process of segmentation takes place shall be less. An indication of that is 
provided by examples from Japan. However, one must be careful when drawing 
analogies with Japanese developments given that the cultural-societal and social 
relationships differ so greatly from our own. 

47 Relatively minor carelessness can lead to a calamity particularly in processing 
industries and business with advanced information systems. 

48 In a resolution of 21 December 1987 (OJ of 3 February 1988 no. sù 28, p.1/2) 
the European Parliament requested further Community legislation within the 
framework of the implementation of Article 118 A Single Act. As witnessed by a 
special action programme, the European Commission also pays more attention 
to promoting safety, hygiene and health at work. Cf. the already cited OJ, p.3- 
8. On 11 March 1988 and 14 April 1988 the Commission submitted three draft 
directives in which the right of information and consultation of the worker and 
his representative was included. They are the draft directives 88/C141/01 (COM 
(88) 73 fin.), 88/C141/02 {COM (88) 74 fin.) and 88/C141/03 (COM (88) 157 fin.). 
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2.5 New Technology and Concentration of Economic Power 


The issue becomes yet more complicated and urgent in the inter- 
national context by virtue of the combination of two developments 
that are taking place simultaneously. It appears that co-operation in 
technology between enterprises has grown significantly particularly 
‘in recent years.5° Such co-operation assumes many forms. Large, 
multinational and transnational companies have an understandable 
preference for integrating fully smaller companies with know-how in 
the advanced technologies. That often signifies a take over, followed 
by absorption and integration into the concern,°° which results in 
an interweaving of problems in the social context. The concentration 
of economic power and the introduction of new technologies then 
proceed in one process and that complicates the social policy. A 
proper and effective involvement of the employees then also in- 
creases in importance. i 


When one reviews the developments that were set in motion years 
ago and which will continue to set the scene in the coming decades 
a social policy at European level appears not just desirable and 
worth striving for but essential if the coherence of the internal 
European market is to be maintained. No other choice appears to 
be open. Proceeding from that assumption the question that governs 
everything else is how and by whom is shape to be given to that 
policy. The direct involvement of the social partners renders their 
input and co-operation indispensable. Stimulation of the ’social dia- 
logue’ at the European level, known as Val Duchesse-dialogue after 
the Belgian place name where it takes place, by the European Com- 
mission and in particular by its President Mr. Delors falls within 
that observation even though some disappointment has been noted as 
to the results that have been achieved. Mr. Delors expresses that 
feeling at a conference of the European Trade Union Movement, the 


49 The factors underlying this development are: a. internationalization of the mar- 
ket; b. speed, complexity, connectivity and uncertainty of technological develop- 
ment; c. cost of research; d. need to master a rather broad range of technolo- 
gies. See John Hagedoorn and Jos Schalkenraad, Strategische allianties and 
technologische samenwerking (Strategic alliances and technological co-operation), 
in: Tijdschrift voor Politieke Ekonomie, 1988, pp. 57 et seq. 

50 Other forms of co-operation, such as joint ventures, transfer of technology 
agreements, licenses, ’second-sourcing’ agreements, minority participation land 
contract research, will not be discussed here. 
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ETUC, in Stockholm in May last year. He queried whether that 
dialogue should be continued. He observed that the results were 
disappointing and he blamed that in particular on the restricted 
powers conferred on the participating organisations and on the fact 
that to the extent that joint results had actually been achieved they 
were scarcely startling for advanced nations. And, finally, he pointed 
to the fact that the expectations arising from consultation at central 
European level no longer accord with reality as negotiations at the 
national level increasingly shift to the decentralized level, that of 
the company.51 Nevertheless, he called for further discussions in Val 
Duchesse to be pursued on the grounds that cessation of such dis- 
cussions would weaken the posture and the position of the Euro- 
pean Trade Union Movement. The result would be in a sense to dis- 
credit the preparedness to strengthen the social cohesion of the 
European Community, with all the consequences attaching thereto. 


3. VIEWS AND PROPOSALS WITH REGARD TO EUROPEAN 
SOCIAL POLICY 


Rather far-reaching wishes and views on the social policy to be 
advanced exist in the various Eurgpean fora. I will deal with some 
of them, the three most importafit and most directly involved in 
making programs for an European Social Policy. The Economic and 
Social Committee, supported by the Committee of Social Affairs and 
Employment of the European Parliament, as well as the European 
Trade Union Movement has an elaborated program what have to be 
done in this field in contrary to the European Employers Association 
which is reserved especially concerning European legislation. 


3.1 Economic and Social Committee 


The Economic and Social Committee is of the view that ’in the 
present situation the adoption of a framework Directive setting out 
inalienable basic social rights is both feasible and necessary’.5? Such 
framework directive would have to contain a number of elements53: 


51 According to Delors at the ETUC Congress in May 1988 at Stockholm. EC-Bull. 
5-1988, p.8-9. 

52 CES 1069/87 em, p.3. 

53 CES 1069/87 em, p.3-4. 
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1) the right of all workers (a) to negotiate and be covered by 
collective bargaining agreements or professional agreements, (b) 
to be protected by health and safety measures at the workplace, 
and (c) to contribute to and benefit from social security 
schemes; 

; 2) a ban on repeated renewal of fixed-term contracts; 

3) the right of workers to be informed and consulted in decision- 
making bodies on technological innovation and on changes which 
affect business structures, the organisation of production, and 
employment; 

4) emphasis on individual and joint social responsibility to under- 
pin support for the most vulnerable and disadvantaged groups 
outside the labour market; 

5) support measures to help safeguard family unity and family 
values which can be beneficial to society as a whole; 

6) provisions to guarantee free movement of Community citizens, 
with particular reference to migrant and frontier workers; de- 
termination of conditions for recognition of educational and 
vocational qualifications obtained in another Member State; 

7) measures to protect the rights of minorities; 

8) more positive action to guarantee women more tangible equal 
opportunities in education, training and employment; 

9) more coordinated Community policy on any change in social 
security schemes; a coordination which must not lead to a down- 
ward alignment of allowances. 

In its opinion of 22 february of this year the Committee adds 

another element to this list. To make the internal market to a suc- 

ces it is necessary to take measures with due speed to garantuee to 
the employees the right to information and consultation in case of 
restructuring, take over or merger of enterprises.9* Apart from that 
the Committee is reserved about drafting a special Community char- 
ter or code on basic social rights. New legislation is unnecessary. It 
is better and sufficient to connect to existing international rules 
like UN Conventions, ILO Conventions (and Recommendations) and 
the European Social Charter. It emphasises the competence of the 

Member States and the social partners to formulate the basic social 

rights by national legislation or by collective agreements and also 

how to implement these rights.9° 


54 CES 270/89 em, p.9. 
55 CES 270/89 em, p.4-6. 
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Particularly the European Trade Union Conference (ETUC) possesses 
an elaborated programme. It presented its wishes at the congress of 
May 1988 mentioned above, on the basis of which it prepared a 
draft of a ’Community Charter of Social Rights’98 within the frame- 
work of the ’social dialogue’ in Val Duchesse. The Charter was 
intended to complement the White Paper that would publish the 
economic and financial measures needed to realize the internal mar- 
ket. The ETUC expect the Commission to launch practical initiatives 
for legislation on social policy, including a timetable for implementa- 
tion. The social dimension of the internal market must rest _on a_ 
firm foundation of basic social rights by which ‘social dumping’ can can 
be prevented and a convergence and upwards development _ of the 
worker's social position can be achieved. The ETUC maintains that 
effective laws and acceptance of Community social regulation cannot 
be achieved without involving the workers or their representatives. 
Those rights of participation and appeal must be defined and as- 
cribed in a manner that conforms with the way in which shape and 
substance is given to the rights that take account of the economic 
and financial interests of the Member States and of industry and 
commerce. ’It is on the basis of this pyramid: charter, enforcement 
procedures, legal recourse, that tife social dimension of the internal 
market must be organized’.57 

With a view to effectuating the social policy the ETUC urges 
all the European States first to ratify without delay the European 
Social Charter including the additional protocol of December 1987. A 
number of basic ILO Conventions should likewise be ratified.98 In 
order to increase the effectiveness of those international treaties it 
would be advisable, in the view of the ETUC, to improve the super- 
visory procedures, a theme that I need pursue no further as both 
Harris and Betten deal with it in their papers. This is nonetheless 
not sufficient. ’It is a basic responsibility of the Community to 


56 The draft was adopted by the Executive Committee of the ETUC at the begin- 
ning of December 1988. See the ETUC document: Community Charter of Social 
Rights of 12 December 1988. 

57 Ibidem, para. 1.9. 

58 Particularly Conventions no.112 (the right to work of one’s own free choice), 
no. 98 (the right to organize and to collective bargaining), no. 87 (the right of 
freedom of association and to the protection of trade union law), no. 111 (the 
promotion of equal opportunities and to equal treatment in one's own em- 
ployment and occupation) and no. 100 (equal pay for equal work). 
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adopt EEC legislation to promote progressive convergence of all 

European countries towards the highest national social standards, to 

extend industrial democracy giving all working people a say in the 

decisions at work which affect them, to establish a protective legal 

framework in the social sphere, and to prevent unfair competition in 

, the enlarged internal market based on the undermining of national 

social standards’.5° New laws must be adopted alongside the classic 

basic rights of the right of freedom of association and the right to 

organize, the right to equal treatment, protection against dismissal, 

. etc. The ETUC proposes the following: 

1) the right to information or participation in the introduction and 
implementation of new technologies; 

2) the right to initial training and to vocational and further train- 
ing; 

3) the right to parental leave; 

4) the right to the protection of the physical and mental health 
of workers; 

5) the right to educational leave for vocational training; 

6) the mutual recognition of diplomas and qualifications. 


The ETUC is not satisfied with Article 118 B of the Single Act. In 
its view, a statement of intention does not go far enough. A new 
level of negotiations across frontiers now exists and that must be 
recognised and legitimized. Integration will lead to an increase in 
companies with European capital which creates a need for, even 
renders necessary, ’procedures for the information, consultation and 
even participation of workers and their trade unions’ (para. 2.2.6). 
Moreover, ’social reporting’ by such companies should be made man- 
datory and that should be brought into effect by rules for a ’Euro- 
pean Company Statute’.5° Finally, it argues for an energetic employ- 
ment policy that must create the conditions for a quantitative and 
qualitative development of employment and which the ETUC called 
for at its congress in Stockholm in May 1988. 


For the purposes of effecting greater economic and social coherence 
in the creation of the internal market it is not strictly necessary to 
harmonize all social regulations but it will be necessary to take 
account of real differences in situations within Europe. The social 
policy must aim ’to reduce and gradually eliminate disparities so as 


59 Ibidem, para. 2.2.1. 
60 See also section 6. 
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to achieve progress in the social situation as a whole'.68! Two ap- 
proaches will serve for this: a) legislation by Government and b) 
regulation by the social partners by way of collective agreements. 
That accords with the existing practices of the Western European 
nations which all give shape to their social policies either by Gov- 
ernment legislation or, alternatively, in agreements between em- 
ployers and workers. These two methods complement each other. By 
legislation is understood European and, where necessary, national 
legislation in which the principles of the European social policy and 
the ’basic social rights* would be formulated and implemented. As 
the social dimension of the internal market cannot be achieved 
solely by uniform legislative rules that would be universally binding 
an important role must be ascribed to collective bargaining between 
employers and employees or their representatives. In addition, a 
European negotiating level must be created in particular and primar- 
ily for multinational and transnational enterprises and for certain 
sectors of industry of importance for the Community. According to 
the ETUC it is up to the employers’ and workers’ associations to 
establish structures and procedures to this end. It would be the 
responsibility of the Community to devise a ’legal framework which 
would facilitate these negotiations and would ensure that any results 
obtained are duly applied’. In this way true agreement could be 
achieved on problems at the European level. Those ’framework” 
agreements would, depending on the circumstances, give concrete 
shape and substance to matters at national, sector and enterprise 
levels. To that legislative initiatives on the part of the European 
Commission could interconnect in order, on the one hand, to give 
collective agreements more extensive operation, namely, beyond the 
scope of the contract or to persons other than the contracting 
parties, or, on the other, as a means of overcoming disagreement so 
that there would be no ’social vacuum’ in respect of any element of 
the internal market. 

The ETUC distinguishes four levels at which the social policy 
must be given shape and must be implemented: sector, European, 
national and regional levels. A quantitative and qualitative employ- 
ment policy must be shaped at the level of the differing industry 
sectors in order to define social standards and to anticipate the 
social impact in social terms by taking preventive measures to de- 
velop alternative jobs and appropriate training. The ETUC rejects 


61 The ETUC refers to Article 118 B of the Single Act. ETUC document Creating 
the European Social Dimension in the Internal Market. European Social Pro- 
gramme, adopted by the Executive Committee on 11 and 12 February 1989, p.4. 
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any policy based on ’uncontrolled competition’. The workers would 
be the first to pay the price of such a policy. 

European legislation would have to act as a stimulant at the 
national level in the sense of raising the level of social rights but 
account would need to be taken of the differences that exist in the 
.different Member States. One of the aims of the Single Act (Article 
130 A) is the removal of inequalities between regions within the 
Community. The less richly endowed regions must be raised to a 
higher level and European resources must be directed, and increased, 
. for that purpose. The ETUC reserves the most important task to the 
organs of the European Community. I may restrict myself here to a 
reference to its views as discussed above. 


To summarize, the ETUC wishes to see the European social policy 
directed at five areas: i 

1) Growth and employment. This aim can be achieved by stimulating 
public and private investment, devising instruments for planning 
development activities (evolvement or projects), modernization, the 
introduction of new technologies and the development of industry 
and branches of industry and services at the regional and local 
levels. Such economic stimulation activities would need to be sup- 
ported by training and education prpgrammes whereby in particular 
weaker groups in the labour market, who structurally are faced with 
long-term unemployment,52 would be given greater and improved 
chances of securing a job. 

2) Technological policy. Besides encouraging and supporting the 
development of new technologies attention and resources would need 
to be devoted to the social consequences thereof. Workers would, 
furthermore, need to be trained in the new technologies and, finally, 
the rights of workers and their representatives to participation prior 
to the introduction of the new technologies would need to be en- 
sured. 

3) Solidarity. In the opinion of the ETUC this goal can be achieved 
by substantially shortening the time spent at work, possibly in com- 
bination with a re-organisation or adjustment of working hours. 
Part-time and temporary work would need to be better regulated as 
would fixed-term contracts.83 The social security regulations as they 


62 For instance young school leavers without professional training, the handi- 
capped, workers with low abilities or inadequate education, long-term unem- 


ployed, older workers. 
63 The ETUC urges the immediate adoption and implementation of the EC direc- 


tives on this matter. 
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exist in the different countries must be preserved and in no case 
must the creation of the internal market lead to any dismantling of 
them. Every wage earner must be protected against the risks of 
illness, industrial accident, superannuation and unemployment. Unem- 
ployed job-seekers should also be protected against some of those 
risks. 

4) Free movement of workers and safety and health. The barriers to 
the free movement of workers, such as social security, pension 
rights, taxation of cross-border workers, family reunification and the 
recognition of diplomas, must be removed. The issue of ensuring 
safety and health at work has been dealt with above. 

5) Industrial democracy. In the first place this means the recognition 
and guarantee of free trade union representation at all levels. In 
addition, the rights of workers to information, consultation, negoti- 
ation and participation in respect of decisions taken by enterprises 
must be guaranteed and extended where necessary. That must take 
place also at the European level to provide a counterweight to the 
large multinational and transnational companies that in terms of 
economic, financial and technological power are steadily becoming 
larger. Those rights must be exercised in time, that is ’before any 
essential change concerning the company takes place’. 


3.3 Union of Confederations of Industry and Employers 


When compared to the extensive system of wishes and demands of 
the European Trade Union Conference the proposals of the Union of 
Confederations of Industry and Employers of Europe (UNICE) present 
a somewhat lean picture. Generally spoken UNICE’s position can be 
characterized as reserved. It emphasises primarily the importance of 
a free internal market and warns against excessive legislation at 
European level. In its view centralized legislation generally only hin- 
ders economic development and damages the competitiveness of Com- 
munity enterprises. Supervision of competition is sufficient, bv means 
of legislation where necessary. First of all, European business and 
industry need to remain competitive in a rapidly changing world. 
That means no more regulation and in particular central legislation 
than necessary. Enterprises need flexibility and adaptability to re- 
spond effectively to changes in the market. That could be achieved 
not by Community legislation but by a decentralised approach. 

The aim of adaptability and flexibility, also necessary to combat ’the 
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most serious problem for some years to come: unemployment’,64 is 
elaborated by UNICE on several points. Creation of productive jobs 
is only possible by competitive production; on the national and in- 
ternational market there should be a real demand for goods and 
services at competitive prices. Not only the -direct and indirect- 
«cost of labour is relevant to that. The competitiveness of European 
‘companies depends also on constraints and rigidities. These should be 
removed or at least diminished. Constant change and the speed of 
technological innovation oblige enterprises to introduce more flexible 
structures and methods of work organization. That could be achieved 
by more emphasis on vocational training, retraining and continuing 
training; more adequate and continuing training improve mobility of 
people; and by adaptation of national legislation or deregulation to 
remove legal and contractual constraints to improve flexible work 
organization. Adapting legislation and re-negotiating collective 
agreements should aim at a) deregulating daily or weekly limits of 
individual working hours within the limits imposed by the need and 
desire to protect the workers’ health and safety; b) reviewing regu- 
lation about the beginning and the end of the working day and in 
limitations on weekend-work; c) enabling greater resort to shift- 
work; d) making much more use of the opportunities offered by 
parttime work and fixed term contracts; e) facilitating the possibil- 
ities for individual jobs arrangements. Furthermore a reduction in 
working hours only in a context of decentralized negotiations and 
adaptation of wage structures should be considered. The rigidities 
in the existing wage structures due to collective bargaining systems, 
the attitudes of the trade unions to certain regulations like wage 
indexation, ought to be reconsidered in order to restore the com- 
petitiveness of European enterprises. As a consequence of different 
economic situations of the sectors of industry differences of wage 
levels have to be accepted. That means decentralization of wage 
negotiations. Another barrier in this field is formed by the statutory 
minimum wage systems, particularly for young people. More differen- 
tiation in these systems relating to one's position at the labour mar- 
ket could be introduced. 

Finally, regulations concerning termination of contracts could 
be eased when economic conditions make this necessary. ’This easing 
of constraints should mean abolishing or simplifying formalities and 
speeding things up’.8° 


a 


64 That is the opinion of the employers too. Cf. UNICE (concept) position on 
Adaptability and Employment, drafted by the Department of Social Affairs of 
UNICE in March 1988. 

65 Ibidem, p.8. 

69 


Teun Jaspers 


UNICE states that fundamental social rights are sufficiently guaran- 
teed in the various Member States through constitutional or statu- 
tory laws, courts decisions or collective agreements. Against the 
background of different economic, cultural and social situations in 
the Member States it will be more suitable to implement these rights 
through methods suited to their individual traditions, social cultures 
and practices. The differences cannot be eliminated through legis- 
lative intervention at Community level. ‘It would be unrealistic and 
counterproductive to ignore the diversities existing both between and 
within Member States. Therefore, a new Community instrument 
seeking to define a formal and detailed framework of social legisla- 
tion would not be advisable. It would, moreover, create unnecessary 
rigidities damaging European competitiveness’.89 

Because of the diversity of economic development, social con- 
ditions and industrial relations in the various Member States it 
would be neither realistic nor desirable to try to standarize working 
conditions and industrial relations within the Community. The Com- 
munity has to respect the principle of ’subsidiarity’: not doing at 
Community level which is better done at some other, lower level.87 
If the Community holds that legislation is necesarry, its proposals 
should be passed a test of relevance58 posing questions like: has a 
genuine need for the legislationi been demonstrated? Cannot the 
action proposed be taken effectivély at a non-Community level, ac- 
cording the principle of ’subsidiarity’?? Has a proper assessment been 
made of the implications in terms of costs and constraints on busi- 
ness efficiency, and of the impact on small firms and on interna- 
tional competitiveness? Do not the proposals undermine national 
systems of industrial relations and the balance established under 
national procedures and practices? Will the proposed initiative make 
a positive contribution to growth, to the creation of new job oppor- 
tunities or to the completion of the internal market? Is the creation 
of new rights properly balanced with relevant duties and responsi- 
bilities? 


» 


66 UNICE in a press release of 22. February 1989, clarifying its position to the 
opinion of the Economic and Social Committee on 'Basic Community Social Rights’. 

67 National as well as sectoral level; not only by legislation but also by collective 
agreements between employers and employees. 

68 UNICE, Position on ’The social dimension of the internal market’, of 30 Novem- 
ber 1988. 
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If proposals of the Community have to meet these criteria, ony a 
few will pass. UNICE is convinced that premature formalization of 
systems and practices at Community level must be avoided. Solutions 
to social issues should evolve from the bottom up, through a decen- 
tralized approach. Anyhow, harmonization of social legislation for 
+ the mere sake of harmonization can never be a valid reason for 
‘imposing change on well-established systems which operate effec- 
tivily and efficiently. 


UNICE presents the same view with regard to European collective 
agreements. These are neither desirable nor feasible, since they 
leave out the diversity of national, regional or sectoral situations. 
Moreover, none of the parties involved hold a valid mandate to 
negotiate effective and meaningful agreements. Finally, there are no 
means to enforce such agreements. For these reasons, the UNICE 
rejects the possibility of European collective agreements. It prefers 
decentralized negotiations within national legal systems on the level 
of sectors and enterprises. — 

UNICE opposes that the ’Social Dialogue’ be used for negotia- 
tions of European level collective agreements. It underlines the 
importance of that dialogue, but it is a ’dialogue’, which allows the 
participants to speak to each other @penly and freely, without reser- 
vation. It constitutes an opportunity for a constructive exchange of 
views, a better mutual understanding, nothing more, nothing less. 
The participants of the ’Social Dialogue’ which may take place at 
different levels within the Community, must remain free to decide 
for themselves whether they join or not.69 The reserved attitude of 
UNICE is apparent from its opposition to two proposals for Com- 
munity legislation concerning participation of employees in com- 
panies.7° It rejects both proposals of the European Commission. In 
its view there is no need for Community action in this area. These 
matters can be dealt with better at national level in each Member 
State. As far as national legislation or collective agreements cover 


69 UNICE, Position on "The social dimension of the internal market, of 30 Novem- 
ber 1988. 

70 The first is the proposal of the European Commission on a European Company 
Statute of which the first draft dates from 1972 and into which new life is 
breathed by the European Commission’8 Memorandum of 15 July 1988. The sèc- 
ond is the draft Directive on the information and consultation of employees of 
companies with share capital. 


dl 


Teun Jaspers 


these subjects there is no reason to substitute legislation or such 
agreements by European legislation.”! 


Reviewing the totality of wishes and points of view one can perceive 
that three aspects are given particular emphasis: education and trai- 
ning and the measures to be taken in that area; safety and health at 
work; and, last but not least, information, consultation and partici- 
pation of workers in respect of decision-making concerning social 
matters, or at least those matters that directly affect the worker. 
That is related, on the one hand, to a development that is generally 
expected to take place in the near future in respect to the creation 
of the internal market, which will encourage take overs, mergers 
and other co-operative relationships between enterprises across bor- 
ders. A second phenomenon that will make its influence felt is the 
implementation of the new technologies. The consequences of both 
developments on workers can be substantial. The call for consulta- 
tion and participation from that side is certainly understandable for 
it is not only employment that is at stake. These phenomena touch 
directly the conditions and circumstances under which the work is 
done. 


FI 


ù 
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4. VOCATIONAL TRAINING IN THE FRAMEWORK OF 
EMPLOYMENT POLICY 


One of the oldest European social policy elements is the promotion 
of employment opportunities. An important Community instrument in 
this is the European Social Fund (ESF). By virtue of Article 123 
EEC Treaty the ESF is intended to ’render the employment of wor- 
kers easier within the Community’ and to ’increase the geographical 
and occupational mobility of workers’. The original aim was inspired 
by the thought that the economic changes resulting from the 
operation of the common market could create difficulties for certain 
social categories. The resources of the Fund were primarily intended 
for retraining and for removal of (financial) obstacles that could 
hinder the mobility of workers.?? 


71 UNICE Position on European Company Statute of 7 November 1988; and Points 
for an initial UNICE Position on the Draft Directive on the information and 
consultation of employees of companies with share capital d.d. 14 november 1988. 

72 In the sixties more than one and a half million workers benefitted from this Fund. 
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Following the revision of 1971, which was necessitated by a 
significantly altered employment problem that required a more supple 
and flexible approach, the provision of support was directed more to 
certain categories of workers faced with greater difficulties in the 
labour market.”* That approach continued in combination with the 
‘policy of giving priority to (less-favoured) regions within the Com- 
munity. As a consequence of enlarging the resources of the Fund 
some ten million European workers74 have benefitted from support 
provided from the Fund.?5 

Some ten years later this policy was again adjusted while the 
Fund was meanwhile provided with significantly greater resources.?8 
While maintaining the priority treatment of certain regions within 
the Community, the resources of the Fund were primarily directed to 
operations to improve the employment situation. The various groups 
of beneficiaries were regrouped into two main areas of intervention. 
The first class is the youth under 25 years of age and in particular 
those whose education or training is inadequate or who are long 
unemployed. The other class comprises other categories such as 
(long-term) unemployed and workers threatened by unemployment, 
women returning to employment, the disabled, immigrants, those 
employed in small or medium-size businesses who need retraining as 
a result of the introduction of new technology or new production 
methods. A final adjustment that is considered to be necessary is 
better co-ordination with the other financial instruments of the 
Community in order to increase the efficiency of Community inter- 
vention.?7 


73 It concerns therefore persons who (are forced to) leave agriculture, workers in 
the textiles and clothing industries, migrating workers, the disabled and the 
youth. See on adaptation of the Fund in 1970/1971: Wolfgang Stabenow, The 
European Social Fund, in: C.M.L. Rev. 1977, p.435 et seq. 

74 The adjustment brought the self-employed within the class of persons falling 
under the Fund. 

75 The resources were intended for retraining for a new vocation, removals and 
relocation, payment of employment premiums and wages subsidies to employers 
employing these workers. 

76 In 1983 the sum was established at 1.76 billion ECU8 or 5.8% of the Com- 
munities general budget, an increase of some 300% compared with 1978. 

TT It concerns particularly, therefore, the European Regional Development Fund 
(ERDF), the European Agricultural Guidance Guarantee Fund (EAGGF Guidance 
Section) and the European Investment Bank. è 
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Adoption of the European Single Act has, one may hope, given the 
Community a new impulse. Besides the Title on ’Social Policy" (Title 
III), a new Title V has been added to Part Three of the EEC Treaty. 
I drew attention to that in section 2.1 above. In that Title the 
Community is charged with pursuing its actions aimed at 
’strengthening its economic and social cohesion" and to intensify 
those programmes "in order to promote overall the harmonious de- 
velopment of the Community". In this it must devote itself particu- 
larly to "reducing the disparities between the various regions and 
the backwardness of the least-favoured regions (Article 130 A EEC 
Treaty). The various funds and other financial instruments may be 
utilized for that purpose (Article 130 B EEC Treaty). If the funds 
are used there must be co-ordination in order to increase the 
efficiency of intervention (Article 130 D EEC Treaty). This means 
that the ESF is fitted into a coordinated policy of support. 


4.1 The Integrated Approach . 


The Commission has clearly opted for an integrated approach.” In 
order to achieve that a basis must be created by cooperation 
between the Commission, on the Qne hand, and the national, regional 
and local authorities, on the other. Furthermore, in order to be 
successful it will be necessary to strengthen the complimentary 
natures of structural intervention by the Community with the 
national, regional and local sources of financial support. The Com- 
mission expects the efficiency of intervention and its influence to be 
thus increased. Finally, the Commission is of the view that setting 
up longer-term operations is required. 

This integrated approach has the advantage for the regions and 
sectors, according to the Commission, of offering a "more 
coordinated use and improvement in the quality, applicability and 
effects of the structural funds and financial instruments".?9 

The proposal of the Commission of March 198780 to adapt the 
structural funds contained the following principal elements: 

- precise aims for application of the funds; 


78 See the report of 25 September 1986, COM (86) 401 def. 

79 COM (86) 401 def., p. 4. 

80 On 28 March 1987 the Commission published a proposal with an extensive 
explanatory memorandum for a Council regulation. See COM (87) 372/2/revised 
def. On 24 June 1988 the final text of the regulation was approved and 
established by the Council: Regulation 2052/88, OJ 1988, L 185/9. 
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- adequate financial means to carry out the tasks of the funds; 

- a new approach based on complementariness, partnership and 
programming; 

-  simplification and co-ordination. 


‘The Regulation follows the main lines of the new approach. First, 
the aims are laid down (Article 1): 


aim l: promoting the development and structural adjustment of 
‘ regions with lagging development; 
aim 2: converting regions, frontier regions or parts of regions (in- 
cluding employment areas and urban communities) which are 
seriously affected by the decline in industry; 
aim 3: combatting long-term unemployment; 
aim 4: facilitating the integration of youth into the labour process; 
aim 5: with a view to the reform of the common agricultural policy: 
a. acceleration of the adjustment of agricultural structures; 
b. promoting the development of rural areas. 
Article 2 sets out the division of tasks between the funds.8! 
Further, this basic Regulation establishes the manner in which the 
tasks of the various structure funds should be co-ordinated with the 
European Investment Bank and other financial instruments. The 
principle of complementariness82 that underpins the provision of 
support is so translated that support by the Commission forms an 
addition to the efforts with which the Member States take 
comfort.83 


4.2 The ESF geared to ’1992’ 


In the context of this contribution I shall confine myself to a dis- 
cussion of aims three and four: combatting long-term unemployment 
(aim 3) and facilitating the integration of youth into the labour 
process (aim 4). Neither aim is new, as was seen above. For the 
realization of these aims only the ESF has been designated. 
Regulation 4255/88 provides further elaboration of these two 


81 That is ERDF for aims 1, 2 and 5b, ESF for aims 1, 2, 3, 4 and 5b and EAGGF 
Guidance section for aims 1, 5a and 5b. # 

82 See COM (87) 376/2/revised def., p.13. 

83 In ‘horizontal’ regulations application and implementation are elaborated further. 
That was the case for the ESF in Regulation 4255/88, OJ 1988, L 374/21. 
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aims. Thus, in Article 1 it is provided that the Fund shall partici- 
pate in financing operations directed at 


a. vocational training84, where necessary accompanied by vocational 
guidance operations; 

b. subsidies towards hiring workers for new, stable jobs and for 
the creation of self-employed activities; 


On the basis of the Regulation assistance may be granted to cover 
the income of persons receiving vocational training, costs of 
preparing, operating and evaluating training operations and the 
travel and subsistence costs of participants in the operations. 

Finally, Article 5 of the Regulation contains certain rules relating to 
plans to be submitted. These rules concern in particular estimates of 
applications and vacancies in the labour market, nature and 
characteristics of the vacancies, occupational opportunities in the 
labour markets, current or planned operations in the field of 
training and work opportunities and the number of persons con- 
cerned for each type of measure. 


More precise elaboration is contained in the guidelines issued by the 
European Commission for implementation of aims 3 and 485. The 
Community programmes relating'to this are expressly traced back to 
the task entrusted to the Community by virtue of Article 130 A EEC 
Treaty of strengthening economic and social cohesion and to the 
consideration that completion of the internal market will cause new 
training needs to arise and will require a general improvement in 
levels of occupational qualifications. These must contribute to 
making "a reality of the social dimension of the internal market".89 
In the judgement of the Commission an ambitious programme to 
reduce the number of long-term unemployed youth is in part made 
possible by "the greater dynamism that completion of the internal 
market shall free". Long-term unemployment and unemployment 
among the youth are regarded by the Commission as the most dis- 


84 Paragraph 3 of this provision lays down what is to be understood by vocational 
training. Special attention is demanded for education with a technical content in 
connection with the major and far-reaching technological changes that are 
taking place. Needs and developments in the employment market are expressly 
mentioned as matters requiring attention. 

85 These guidelines of the Commission are based on Article 10(1) (EEC) 4252/88 in 
conjunction with Article 4 (EEC) 4255/88 and are published in OJ 1989, C 45/6. 

86 Thus the Commission literally in its introduction to the guidelines: OJ 1989, C 45/6. 
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turbing phenomena of recent years. The number of persons without 

work for more than one year has increased whereas the general 

unemployment figures show a slight improvement.87 Further, it is 

established that among those seeking employment more than 5 

million are below the age of 25. Additionally, it involves persons 

who have difficulty in integrating or re-integrating into the labour 
market because they lack sufficient education or work experience, 
their qualifications have not been adapted to the requirements of 
the labour market or because they are physically or mentally 

‘handicapped. A considerable proportion of the appropriations 

available to the ESF must, in the view of the Commission, be 

allocated to achieving these aims. 

More form has been given to this by the formulation of specific 
conditions for each aim. In respect of long-term unemployed priority 
must be given to: 

- the development of operations in which various types of 
intervention are combined so that the training is a real factor 
in promoting social and occupational integration; 

- the optimal use of local employment development potential; 

- recruitment of workers for newly-created jobs of a stable nature 
and the creation of self-employed activities; 

- training and occupational integration of women who, after a 
lengthy interruption, attempt to return to the labour market. 

To the extent that combatting youth unemployment is concerned 
priority must be given, on the one hand, to all types of educational 
and training operations whereby occupational experience is gained 
and, on the other, the recruitment of young persons seeking employ- 
ment in new jobs of a stable character and the creation of self- 
employed activities. 

The selectivity of intervention from the Fund is made more 
precise in that preference is to be given to international operations, 
to training in the fields of advanced technology, to operations con- 
cerning innovation, to training and support for employment in res- 
pect of modernization and to measures relating to categories of 
person encountering special difficulties on the labour market. In 
respect of this latter point the Commission wishes the ESF to give 
preferential treatment to the integration of disabled persons into the 
economy, the integration of women into occupations in which they 


# 


87 In the late eighties the Commission has established that some 6 million persons 
spread across all age groups and throughout the Member States are without 
work for longer than one year. 
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are under-represented and, finally, the education of immigrant wor- 
kers for a period of three years. 

The Commission poses a number of absolute conditions in 
respect of implementation of these operations. Those for long-term 
unemployed and unemployed youth must not be aimed at vulnerable 
sectors or sectors which run the risk of so becoming in the 
foreseeable future of the internal market. Further, the operations to 
be undertaken must be reconcilable with Community policy and 
legislation relating to equal opportunities for men and women.83 In 
the framework of Community policy relating to the development of 
trade and industry, the Commission does not wish to see any 
thwarting of its policy relating to small and medium-sized businesses. 
Therefore, the emphasize of these operations must be placed on 
those measures that promote the recruitment or re-engagement of 
trained or re-trained workers in these sectors of business life. 
Finally, implementation of the operations (with the support of the 
ESF) is made conditional by the Commission on observance of its 
competition policy. Therefore, its prior approval is required for 
intervention measures taken in this context. 


This employment opportunities policy placed in its Community con- 
text and the related training policy squares fully with the actions 
that the national States are takîng in the framework of the ESC of 
the Council of Europe. The Committee of Independent Experts has 
established an increasing interest on the part of the Member States 
in the duties that the Articles impose on the Contracting Parties.89 


5. HEALTH AND SAFETY AT WORK 


The field of health and safety at work, as a sub-category of the 
wider field of working conditions, is one of the oldest subjects of 
labour law to have been given particular attention. Since the end of 
the last century regulations to protect the health and safety of 
workers have been enacted in all the industrialized countries in the 
framework of combatting what were often abominable working 
conditions in factories and workplaces. Health and safety at work 
also occupies a prominent position in social policies at the European 
level. The European Social Charter obliges the Member States to 


88 Facilitating the re-integration of women with children into the labour process 
deserves special attention according to the Commission. 
89 See the Conclusions of the Committee VIII-XI. 
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issue health and safety regulations and to provide for the enforce- 
ment of such regulations by measures of supervision.9° The Commit- 
tee of Independent Experts stated in its conclusions that in the 
course of time the Member States have in general been reasonably 
active in respect of enacting regulations in this field.9!* These mat- 
ters have presumably attracted the attention of the governments of 
the Member States. 

Health and safety at en attracts increasing attention also at 
Community level. Where Articles 117 and 118 EEC Treaty spoke of 
‘the need to promote improved working conditions, the 1974 Social 
Action Programme expressly called for action to be taken. The 
specific programme on safety and health of 19789? focused on 
increasing safety at the workplace by means of prevention of the 
dangers of noxious substances and the harmful effects of machines. 
Article 100 EEC Treaty was to form the basis for further regulations 
that would interface with national regulations. A number of 
directives in this field concerning specific dangerous substances were 
issued in the years following. Generally they establish a minimum 
protection level by laying down limit values in respect of agents 
such as metallic lead, asbestos and noise.°3 The framework Directive 
of 1980 relating to protection of workers against chemical, physical 
and biological agents at work®4 contains, in addition to individual 
and collective protection measures, also an obligation on the 
employer to inform and consult with the employees.9° In this way a 
link is established between measures to protect the safety and 


90 Art. 3 ESC. The Member States must involve employers’ organizations and 
trades unions. The ESC does not provide for any further involvement of workers 
or their unions in compliance with these rules. 

91 See Conclusions X and XI. It is noted that in the general remarks concerning 
certain areas covered by the Charter no attention was paid to this matter. The 
Committee confined itself to dealing therewith in its consideration of the 
separate articles. 

92 Council Resolution OJ 1978 C 165/1. 

93 Council Directives 82/605 (OJ 1982 L 247/12), 83/477 (OJ 1983 L 263/25) and 
86/188 (OJ 1986 L 137/28). The first Council Directive was issued in 1977 
concerning safety signs at places of work, no. 77/576 (OJ 1977/L 229/12). 

94 No. 80/1107, OJ 1980 L 327/8. See more extensively on this directive, Elies 
Steyger, Medezeggenschap op ondernemingsniveau inzake veiligheids- en gezond- 
heidsaangelegenheden in de Europese Gemeenschap, Maastricht 1990, p. 301 et 
se 

95 This duty of consultation is elaborated further in specific directives (see note 
93) referred to in the framework directive (80/1107). 
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health of workers by the employer at the workplace and a kind of 
workers’ participation. 

Adoption of the Single Act gave the social policy in this field a 
more solid base. The aim of Article 118 A is the harmonization of 
conditions in this area. Paragraph 2 of that article, in order to help 
achieve that objective, creates the possibility to establish by means 
of directives adopted by qualified majority minimum requirements 
which would be implemented in phases in the regulations pertaining 
in the Member States. Naturally, the Member States would remain 
free to enact more stringent rules than those prescribed under the 
Treaty.96 

The vagueness of Article 118 A leaves two questions open.® 
The first concerns the concept ’working environment’ which is em- 
ployed in Article 100 A in conjunction with Article 118 A.98 The 
latter article offers the possibility to establish minimum require- 
ments. Those which exceed the minimum level cannot be grounded on 
that article. That means that a qualified majority is not sufficient 
and that unanimity of voting is required under Article 100 or Article 
235 EEC Treaty. What it comes down to is the establishment of the 
content of the concept of minimum requirement. It seems certain 
that minimum level technical norms which enterprises must comply 
with and which are aimed at protecting workers from damage to 
their physical health and safety &re included under that concept. Yet 
it may go further. Workers rights of participation, such as the right 
to information and consultation, might fall within the concept. If the 
Member States were to regard this type of right as a condition for 
the improvement of safety and health of workers at the workplace 
they could also fall under the minimum requirements of Article 118 
A. The approximation of these minimum requirements would improve 
the participation of workers in this field without prejudice to 
regulations in Member States that exceed that level. Such an inter- 
pretation could give an extra stimulus to the social dialogue. A more 
extensive interpretation of the Treaty text could lead to the Com- 
munity establishing its own minimum levels instead of proceeding 
from the absolute minimum of the least-developed Member State. 


7 


96 Cf. Art. 118 A EEC Treaty. 

97 See further on these questions, Elies Steyger, op. cit. footnote 94, at pp. 284- 
291. 

98 Measures relating to safety and health on the basis of Art. 118 A must be 
placed in the framework of improvement of the working environment referred to 
by Art. 100 A. 
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Even then it would still remain possible for Member States to have 
national regulations that exceeded that "European" minimum.99 

The term ’working environment’ may also be interpreted restrictively 
‘or extensively. If one understands thereby matters that influence the 
mental and physical health of workers, then besides working 
conditions one may include also the length of employment, 
organization and content of the work, working hours!° and even 
relations within the enterprise.!01 An endorsement of such an inter- 
pretation is to be found in directives already issued in this field for 
. those directives contain more than simply technical protection 
measures.!92 Further, one may here make reference to the recent 
proposals of the Commission for directives concerning atypical labour 
relations (flexible and worksharing labour relations). These proposed 
directives would be based on Article 118 A and Article 100 A.193 


Since 1987 a number of Directives based on Article 118 A have been 
issued. In addition, there are proposals of the Commission for 
Directives in specific fields.1° In this connection it is worth refer- 
ring to the new framework Directive.!1°® According to the Preamble 
it concerns the taking of or improvements to ’preventive measures 
to safeguard the safety and health of workers and ensure a higher 
degree of protection.’ To that end duties of, on the one hand, care 
are imposed on employers (Arts. 5-9 and 12) and, on the other, 


99 One may find support for this in the case-law of the European Court which has 
given a wider interpretation to the concept of worker (in the context of free 
movement of workers). See case 83/81, ECR (1982) p. 1035 (Levin) and case 
139/85, ECR (1985) p. 1741 (Kempf). 

100 According to the European Parliament, see Sessional Document EP, 21 October 
1988, Doc. A2-226/88. 

101 A.T.J.M. Jacobs goes even further and considers that flexible working and work- 
sharing can also be included. See, De arbeidsrechtelijke aspecten van de vol- 
tooiing van de Europese binnenmarkt, in NJB 1989, p. 838. 

102 See the directives mentioned in note 93 and 104. 

103 See the proposals of the Commission published in OJ C 224 and COM (90) 228 
def.; recently amended, see OJ C 305 and COM (90) 533. See further, J.P.M. 
Zeijen, Nieuwe Europese regels over deeltijdarbeid en tijdelijke arbeid op 
komst? in SR 1991, no. 3, pp. 77-83. 

104 One may mention here the Directive on Minimum Safety and Health Require- 
ments for the Workplace (89/654), Directive for the Use of Work Equipment by 
Workers at Work (89/655), Directive for the Use by Workers of Personal 
Protective Equipment at the Workplace (89/656). 

105 Directive of 12 June 1989, 89/391/EEC, OJ L 183. 
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duties of consultation (Arts. 10-11).!°9 The duties of care concern, 
for example, combatting risks at source, adapting the work to the 
individual (e.g., in respect of design of the workplace, choice of 
working and production methods, and working circumstances) and 
social relationships. The Directive also accentuates the rule 
concerning information and consultation among and with the workers 
or their representatives on safety and health matters. That also 
operates, for example, for planning and introduction of new 
technology where not only safety and health issues relating to such 
technology in the narrow sense are concerned but also other aspects 
such as the influence on environmental factors. The precise content 
of the participation rule has been much developed in the course of 
the directive’s progress. Where the Commission spoke in its original 
proposal merely of consultation the European Parliament pressed for 
a duty of ‘participation by the workers (representatives) in 
accordance with the laws or practices of the Member States’. Due to 
the possibly far-reaching consequences of this formulation, and not 
only consultation but also approval and collective bargaining could 
be understood as falling thereunder in accordance with national 
legislation and practices, the Council of Ministers weakened the rule 
by replacing the term ’consultation’ with ’balanced participation’ (see 
Art. 11(1)). Thus a duty of consultation is created without expres- 
sing an opinion on the result of séch consultation. 

In conclusion, one may observe that the Single Act particularly 
has had a direct influence on extending the rules in the field of 
safety and health, a development that will be furthered in the Com- 
munity Charter and the Social Action Programme of 1989 based on 
ae 


6. WORKER PARTICIPATION AND NEW TECHNOLOGIES 


6.1 Relevance of worker participation 


“ 


In the recent report of the Committee on Social Affairs and Em- 


upon an increasingly aware involvement by workers in the affairs of 


the enterprise ... In practice, decisions taken by enterprises cannot 


106 Art. 13 of the Directive stresses the responsibility of workers themselves for 
their health and safety. 


82 


European Social Legislation 


be efficient and companies can have no great flexibility if the wor- 
kers have no right of participation. Moreover, the new technologies 
oblige the role of the worker to be reviewed. The use of human 
labour resources demand in this respect more education, more train- 
ing, more social protection but also and primarily more information, 
» more democracy and more participation by the workers in decisions 
at all levels’.!°7 That aim can be realized either by using Community 
legislation or by leaving regulation to the social partners. The his- 
tory of the various directives on this matter is not particularly 
encouraging. Only three directives have entered into force. In Ar- 
ticle 2 and Article 6 of those directives (75/129/EEC, 77/187/EEC 
and 78/855/EEC) the obligation is laid upon the employer to consult 
with and/or to inform the workers’ representatives and to discuss 
the proposed decisions with them ’with a view to arriving at an 
agreement’. These regulations could not be described as far-reaching. 
Their effectiveness is depending on the way in which in the differ- 
ent Member States the directive is given flesh and blood, in other 
words, how mandatory the national legislation is and what resources 
are given to enforce compliance. In some Member States the pos- 
sibility of worker participation is effectively ensured although that 
does not guarantee that the decision finally arrived at is substan- 
tively conditioned by that participation.198 

The confusion surrounding the Vredeling Directive!0? demon- 
strates that conferring rights of participation, however modestly 
they may be formulated, is not necessarily for the common good. 
The first draft was severely criticized because in Articles 5 read in 
conjunction with 6, and Articles 11 and 12 the obligation was im- 
posed on the dominant enterprise!!° to furnish subsidiary enterprises 
and workers’ representatives with precise details relating to a num- 


107 EP, Doc. A2-211/88/part B, PE 212.470/fin. of 6 October 1988, p.17. 

108 The implementation of Directive 77/187 (OJ L 61) has in most countries signifi- 
cantly improved the position of the individual worker in the case of a take-over 
of the undertaking even though many problems of interpretation have arisen in 
practice. See, Commission des Communautés Européennes, Projet de rapport de 
la Commission sur l’état d’application de la directive concernant le rapproche- 
ment des législations des Etats membres relatives au maintien des droits des 
travailleurs en cas des transfers d’entreprises, d’établissement ou des parties 
d’établissements, January 1986, V/B/4. 

109 The first draft dates from 24 October 1980 (OJ C 297). The second, amended 
draft is dated 13 July 1983 (OJ C 217). 

110 The Directive concerned transnational undertakings and undertakings With a 
complicated structure situated within the national frontiers. 
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ber of specified matters of importance for the position of the wor- 
kers. The workers’ organizations were accorded the right to give 
advice. 

The second draft was placed on ice by the Council because the 
Council again failed to reach agreement. It stated that 1) ’the issue 
of information and consultation by workers was of great political 
and economic importance’ and 2) ’the necessity of reaching greater 
agreement on the rights of workers in the Member States to be 
informed and consulted on decisions is of fundamentai importance to 
the enterprises concerned’. For the present there is a ’principal 
issue’: in some Member States the right to information and consulta- 
tion, as expressed in the draft directive, is to be found in collective 
agreements and the Commission was charged with seeking a solution 
to that situation. Immediately thereafter, which the Council took to 
be in 1989, the issue could be resolved together with other possible 
proposals in respect of regulating participation by workers. 

The procedure thus proposed by the Council was rejected by 
three committees. Not only the Committee on Social Affairs and 
Employment but also the Committee on Legal Affairs and Civil 
Rights and the Committee on Economic and Financial Affairs and 
Industrial Policy urged the Council to deal with and approve the 
draft directive. Any suggestion to reduce it to a recommendation 
was universally dismissed. A re*ommendation, which possesses no 
mandatory character, can never serve to promote harmonization of 
legislation among the Member States which is necessary ’to guaran- 
tee that one and the same regulation on information and consul- 
tation be applied in all cases where the decision-making centres of 
companies do not geographically coincide with the places where the 
employees work®.1!! The issue of participation by workers in the 
decision-making of companies becomes even more important with the 
creation of the internal market. That is universally recognized. The 
introduction and application of new technologies on a broad scale 
only increases this trend. 


Mi 


6.2 Proposed Regulation at Enterprise Level 


The importance of this subject can be deduced from the fact that 
these rights of participation surface in a number of proposals of the 
European Commission. I would refer in this connection again to the 


111 The OECD Code of Conduct is equally unsatisfactory because the code is not 
mandatory. 
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additional protocol of late 1987 from the Council of Europe to the 
European Social Charter. It is also the case in the proposal, from as 
early as 1970, for a Regulation on the setting up of a European 
company. The Regulation would give workers influence at a number 
of levels within the company. It thus recognized and laid down that 
» workers must be represented in the same way as the shareholders in 
the supervisory board (of the European company).!!? In addition, the 
Regulation prescribes (in Article 100) the institution of a Works 
Council for European companies having establishments in several 
countries, which would be charged with promoting the interests of 
the workers (Article 119).1!3 Moreover, the Works Council should 
enjoy an independent right to information (Article 120) and the 
company would have the corresponding duty to furnish such informa- 
tion (Article 122). In a number of specified situations the Works 
Council should be given the opportunity to express its opinion be- 
fore a decision was taken (Articles 124 and 125). The Council should 
also enjoy a joint right of decision in respect of six matters pre- 
scribed by the Regulation (Article 123). The recently renewed atten- 
tion that this subject has received, thanks to an initiative taken by 
the European Commission under pressure from the Parliament!!4 and 
the support given to that initiative by, amongst others, the 
ETUC,1!> demonstrates the importance attached to a social policy in 
the European context. This matter arises also in the framework of 
the harmonization of national legislation concerning companies with 
share capital. The draft Fifth Directive!!8 confers on workers a 


112 With powers in respect of important economic decisions, supervision of manage- 
ment and nomination to the Board. 

113 The European Works Council is competent only in respect of cross-border 
matters which cannot be regulated by national workers representatives within 
the firms concerned. 

114 Commission Document (88) 320 of 15 July 1988. The Memorandum of the Com- 
mission was directed at the Parliament, the Council and the social partners. 
Following the Michelin Belgium and the Caterpillar affairs members of the Par- 
liament raised the issue of the involvement of workers in that type of company 
matter in a number of resolutions. 

115 See the Resolution of the Executive Committee of 6-7 October 1988 and the 
related Memorandum with commentary to the Commission Document (88) 320. 
The ETUC expressly pointed out that the Articles of Association were deficient 
and must remain subject to the better regulation at national level. 

116 The original draft dates from 9 October 1972 (0J no. C 131 of 13 December 
1972). The Commission amended the draft on the advice of the European Parlia- 
ment (OJ no. C 240 of 9 September 1983). 
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certain degree of participation in respect of the composition of the 
supervisory body in the company. A place is again accorded to par- 
ticipation rights of workers in the draft Tenth Directive!!” on 
cross-border mergers, although they are somewhat modest in charac- 
ter. Having regard to the differences that exist in the different 
Member States in respect of the strength of the participation struc- 
ture, the Netherlands and the Federal Republic of Germany being 
characterized by strong structures, harmonization is required on this 
matter also if the removal of the seats of companies to countries 
with a perhaps much weaker structure is to be precluded. Naturally, 
that does not mean that the regulations on the matter must be 
uniform.11!8 


6.3 Social Dialogue 


The second approach that can be employed for the implementation of 
workers participation in the decisions of enterprises is that of ne- 
gotiation between employers and workers, namely, the ’social dia- 
logue’, expressed in collective agreements. The importance and the 
significance of this option is recognized and endorsed by all parties 
concerned. As far as giving rights of participation actual substantive 
content, this is the preferred method. 

The social dialogue would have to take place at European, na- 
tional and sector levels. The purpose of the discussions at the cen- 
tral European level between employers’ and workers’ organizations 
(UNICE, CEEP and ETUC) and the European Commission, should be 
to establish a direction to be followed, on the basis of which 
national, industry and sector agreements could be concluded. Addi- 
tionally, the European level could be the negotiating level, particu- 
larly for transnational enterprises and industry sectors. The Parlia- 
mentary Committee on Social Affairs and Employment perceives in 
this a task for the Community to ’create a legal framework within 
which these discussions may proceed smoothly and the results of 
which can be implemented properly’.!!9 As to what is perhaps the 
most important and crucial but at the same time the most difficult 
issue, i.e. an effective enforcement mechanism, the Commission is 


117 85/C23/08 (COM (84) 727 fin.) 

118 According also to P. VerLoren van Themaat in his opinion on the completion of 
the internal market, Handelingen Tweede Kamer (Parliamentary Papers of the 
Second Chamber) 1987-1988, 20 596, no. 1-3, appendix IX, p.178. 

119 See PE 121.470, p.14. 
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silent. The ETUC which subscribes the principle, also fails to furnish 
an answer to this question. The ominous problems can be overcome 
in the view of the Committee on Social Affairs and Employment by 
providing Community legislation with a supportive role either by 
legislatively widening the operation of collective agreements or, 
‘given a failure to reach agreement, to pass Community legislation 
that would obviate the existence of a ’social vacuum’.120 


‘ 6.3.1 Social Dialogue and New Technologies 


The issue of workers participation in matters that are the preroga- 
tive of the management of the company is dealt with in depth by 
the Working Party ’Social Dialogue and the New Technologies’, one 
of two working parties set up in the framework of the Val Duchesse 
dialogue.!?! The discussions within the working party provide a 
useful touchstone as to the extent to which the participants in the 
dialogue are willing to arrive at joint agreements. 

Although the progress, particularly the initial progress, has not 
been dramatic a first joint opinion of the Working Party appeared 
on 6 March 1987. The participants agreed on two points: 1) training 
and motivation and 2) information aad consultation. The introduction 
of new technologies will be more socially acceptable if accompanied 
by effective training for workers. Care will have to be taken to 
ensure that the vocational training meets the needs of both workers 
and companies.!22 The Working Party wishes to see a shared respon- 
sibility in the sense that the government is responsible for the basic 
training in respect of which it consults the social partners to a 
greater extent than at present. Firms are responsible and bear the 
costs of in-service training to enable workers to adapt more easily 
to structural changes in the company. More information given to 
workers on training programmes and greater consultation of workers 
and their representatives is considered necessary and useful to in- 
crease employee motivation. Measures relating to refresher courses 
would enhance employee flexibility and make it easier for them to 


120 Ibidem. The ETUC presents a similar proposal in its document Creating the 
European Social Dimension in the Internal Market, op. cit., p.6. 

121 The other working party is concerned with a macro-economic subject. Both 
working parties were set up at a meeting in Val Duchesse of 12 November 1985. 

122 It might be added that account will also have to be taken of the economy in 
general and with the internal market in particular. 
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find work within the firm or perhaps elsewhere. Particular attention 
needs to be paid to ’unskilled first job seekers’. 

The compromise character of the joint opinion is more clearly 
evidenced by the issue of information and consultation. For the 
present it is established that it is necessary in the framework of 
strengthening the competitive position of European businesses and of 
economic growth to make use of the economic and social potential 
offered by technological innovation. That is an essential condition 
for growth and maintenance of employment and improvement in 
terms of employment and working conditions. Both sides endorse the 
basic premise that, ’when technological changes which imply major 
consequences for the workforce are introduced in the firm, workers 
and/or their representatives should be informed and consulted.!?3 
This information should be timely”.!24 The employees must be infor- 
med about the relevant details of changes and they must be given 
insight into the choices that the company makes and into the impli- 
cations thereof for the workers, in particular with respect to the 
effects on their employment and working conditions. The restrictive 
nature of the result of the discussions is apparent from the fact 
that both sides endorse the statement that ’information and consul- 
tation must facilitate and should not impede the introduction of new 
technology, the final decisions being exclusively the responsibility of 
the employer or of the decision-making bodies of the firm’.125 Apart 
from the difference of opinion between the social partners as to the 
suitability of Community legislation both sides recognized that it was 
worthwhile encouraging the development of information and consul- 
tation practices in matters relating to the introduction of new tech- 
nologies in the countries of the Community. Finally, both sides 
stated that they were disposed to continue the social dialogue on 
the implications of the introduction of the new technologies in the 
area of adaptability and flexibility, particularly with a view to im- 
proving the competitiveness of European firms and conditions of 
work and employment. 

A second joint opinion resulting from the the social dialogue 


123 Acting in accordance with the law, with collective agreements and practices as 
they apply in the different Member States. 

124 Joint Opinion of the Working Party 'Social Dialogue and the New Technologies’ 
of 6 March 1987, p.4. 

125 Ibidem, p.5. It may be added that this prerogative does not preclude the pos- 
sibility of negotiations if parties so agree. 
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has recently been drafted.!25 Although the parties have not yet 
reached full agreement of the text of the document it appears that 
they have again reached agreement on the substance. They recognize 
that the introduction and implementation of new technologies can 
contribute to a greater adaptability and flexibility of the labour 
» market whereby, on the one hand, the competitive position of Euro- 
pean firms is strengthened while at the same time employment is in- 
creased and labour conditions are improved. The introduction of new 
technologies in so far as they relate to the organization and sub- 
stance of the work done can and must bring about a mobilization 
and optimization of human resources. Even a more rational use of 
machines can and will be thereby promoted. Once again, the necess- 
ity for a good and continuous programme of training and education 
is stressed, as are measures in respect of health and safety at work. 
Information for and consultation with workers are linked together 
with an improvement in motivation and an increase in productivity. 
In exchange firms must possess the willingness to effect changes and 
to relocate workers within the firm in order to avoid redundancies. 
The duty rests upon the social partners to ensure, together with the 
labour market institutions, alternative jobs and to assist employees 
in finding other work. Finally, all workers without distinction must 
have the right to a) health and safety protection at the workplace, 
b) social security coverage, observing certain minimum limits!?7 and, 
c) adequate protection in law or on the basis of agreements regard- 
ing other aspects of the employment relationship. 

Although this second Joint Opinion is mainly concerned with 
the economic aspects of the introduction of new technologies, the 
reaction of the European Trade Union Movement suggests that it is 
not displeased with this result: ’although this text still has weak- 
nesses it constitutes a balanced approach between the needs of 
undertakings and workers’ interests. It should provide the guarantee 
that the organization of work and the adaptability of labour are 
negotiated and are subject to agreements through which the living 
and working conditions of workers can be improved and adequate 


126 Joint Opinion on 'New Technologies, Organisation of Work and Adaptability of 
the Labour Market’ of 9 December 1988, (652 PO2/10). 

127 The parties understand full well that such guarantee of social security must 
conform to the system operative in each Member State and as far as possible 
the social security payment must reflect the hours worked and the wages. 
Ibidem, p.8. 
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social protection can be provided for all’.!?8 The ETUC correctly 
states that this is the first time that UNICE has recognized ’the 
need to seek new statutory and/or contractual rules’, the right to 
negotiation and the fact that ’the reorganization of working time 


should be achieved through agreements?.129 


6.4 Participation of Workers in Practice 


If, finally, one permits oneself a look at the practice in the dif- 
ferent countries then it must be stated that there is little evidence 
of effective participation of workers or their representatives in 
respect of the introduction and implementation of new 
technologies.!3° Here the picture in most Member States is little 
different from that pertaining to participation in other matters af- 
fecting enterprises, such as mergers or take overs of firms. Sub- 
stantive rights of participation are not guaranteed either in the area 
of participation regulated by legislation or in the contractual con- 
text. The role of workers’ representatives in the introduction of new 
technology appears to be a very limited one. They are not consulted 
at the planning and selection phases and sometimes not even in- 
formed. This changes only in the implementation phase. In the ma- 
jority of countries negotiations "take place as to the consequences 
for the workers of introducing the new technology. For the most 
part the trade unions aim to extract quantitative employment guar- 
antees as to employment and the establishment of working time 
(shift working) and the taking of health and safety measures. The 
phenomenon of technology contracts whereby the company and the 
trade union conclude agreements of greater or lesser precision re- 


128 The report of the Executive Committee meeting of 9 and 10 February 1989. It 
was realistically stated that there is still disagreement on some points but it 
was not possible to progress further. 

129 Ibidem. 

130 The research report of the European Foundation for the Improvement of Living 
and Working Conditions on The Role of the Parties involved in the Introduction 
of New Technology, Dublin 1985. The research included Denmark, West Germany, 
Ireland, Italy and the United Kingdom. If one includes countries such as Bel- 
gium, The Netherlands and Sweden, they score as high as Italy. In Germany and 
England the success is variable. Occasionally results are achieved in every coun- 
try by trades unions or other workers representative bodies. H. Levie, The 
Control of Frontiers, in: Tijdschrift voor Arbeidsvraagstukken, 1985 no. 2, pp. 
67-78. 
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lating to diverse matters in all phases of the process of introducing 
the new technology has scarcely developed. Although employers 
agree with this practice - they are in favour of agreements being 
concluded at the local level and reject uniform legislation at the 
European or national level - the ETUC judges it more harshly. In its 
.view framework legislation by the European bodies and/or national 
governments is indispensible. Following the provision of timely in- 
formation participation in the discussions on choices, guarantees of 
participation and possibilities of exercising supervision must be of- 
. fered. 


7. CONCLUSION 


It is obvious that the pursuit of a social policy at the European 
level cannot be left to the social partners. The Member States and 
the European bodies have their own separate responsibilities. The 
law-making activities of recent years at Community level - and I 
have given a number of examples thereof in sections 4, 5 and 6- 
show that there is ongoing activity even though the social measures 
that are taken are placed very firmly in the economic context of a 
’Europe without frontiers’. The views of the Member States, some of 
them more emphatic than others, and particularly those of the em- 
ployers’ organizations which resolutely dismiss intervention at Euro- 
pean level through regulations and directives, in fact give little 
cause for optimism. For the time being regulatory action may be 
taken only in such fields as employment and training, principally 
when from the European side a policy of stimulating and facilitating 
is pursued with the use of European funds. Additionally, European 
legislation is given an opportunity in the field of safety and health 
at work, as indicated in section 5, in any event when such 
legislation does not actually impinge on economic interests and 
relationships. That is apparent with a subject such as workers 
participation. National laws and practices must here be respected. 
These developments, even though they fail to stir the imagination, 
must be valued positively. But one or perhaps two swallows do not 
make a summer. 

To make greater progress in this area it will be necessary to 
choose a strategy that makes it possible to grow towards a European 
social standard while recognizing national and perhaps regional dif- 
ferentiation. At the same time, the creation of a process of down- 
wards adjustment of national protection rules must be prevented. 
Equally, the imposition of onerous duties on Member States with at 
present low levels of protection, which would prejudice their com- 
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petitiveness, must be avoided. Even from the legislative point of 
view the policy must be aimed at the gradual adjustment to an 
average European level. It is not the complete uniformity of the 
social legislation according to its nature, level and method of law- 
making that is sought to be achieved but the achievement of an 
average level of protection within the national and regional cultures 
and practices. To that end the involvement of workers’ represen- 
tatives, the trades unions and works councils, will be indispensable. 
A theoretical recognition of the right of negotiation and participa- 
tion of employees even at the enterprise level will not suffice here. 
A good barometer of the success of a European social policy would 
be the extent to which these rights are effectuated in the various 
Member States, naturally allowing for the degree of development in 
each of the Member States. 

In order to achieve this it will be necessary to employ effective 
instruments. The instrument of the Directive may be used to that 
end within the European Community. As was the case with the 
directives on equal treatment of men and women, the Member States 
could be given a period of time to implement rights of participation 
for workers and their organizations into their national laws. These 
rights would need to be particularized in the directives as to nature 
- which subjects - and scope > consultation, advice or assent. 
Dependent on subject and scope, fhe period for implementation could 
be laid down in separate directives. That would provide the neces- 
sary flexibility. Just as with equal treatment of men and women, so 
here also there is economic motivation for a similar gradual 
harmonization of national regulations on workers’ participation. 

Due to its effect Community legislation would seem to be the 
preferred choice above that of legislation in the framework of the 
Council of Europe for achieving a European social policy. But that 
does not mean that the Council of Europe has lost its role. Its 
position will likewise need to be strengthened and that can be done 
by accentuating the supervisory procedure. Discussions on this have 
recently resumed, undoubtedly influenced by the developments in this 
field within the European Community. An ad hoc committee was set 
up in December 1990 charged with making proposals for improving 
the Social Charter and its operation, particularly the functioning of 
its supervisory machinery.!3! A stricter review of whether the 
Member States are complying with the provisions of the Charter may 
also contribute to a less uncommitted approach by the Member 


131 See 'A new impetus for the European Social Charter’, Working Paper, Council of 
Europe, d.d. 21 December 1990, Charter/REL(90)2. 
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States to the social policy laid down in the Charter. The Council of 
Europe and the Community authorities could thus jointly be involved 
with a more effective social policy in the European context. 
Whichever one of the two will have to legislate must be judged in 
the light of its effectiveness both as to the subject at hand and its 
.enforcement. 
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DESIRABILITY OF EUROPEAN SOCIAL LEGISLATION 


» Comments by Georges Debunne" 


© l1. EUROPE IN 1992 


What will Europe be in 1992, in the wake of yesterday’s hopes and 
the anguish of today. If by 1991 we are still without social safety 
nets, basic social rights and social ’norms’, to use the technical 
term, we shall be well on the way to achieving only a free trade 
area, so beloved of Mrs. Thatcher, by the end of 1992. As far as 
social policy is concerned, the Single European Act itself was 
unfortunately an early (!) pointer to a conservative mentality and 
conservative intentions. The only exception to the rule of unanimity 
was the encouraging of improvements, ’especially in the working 
environment, as regards the health ad safety of workers’ (Art 118 
A)! Article 118 B was supposed to*be reassuring! ’The Commission 
shall endeavour to develop the dialogue between management and 
labour at European level which could, if the two sides consider it 
desirable, lead to relations based on agreements’. The end of this 
sentence is also significant. It gives employers’ representatives all 
the power! Their refusal alone can block any progress! When Mr 
Delors states publicly that the whole of the Single Act must be 
applied, he readily refers to Article 130 A, which says that: ’In 
order to promote its overall harmonious development, the Community 
shall develop and pursue its actions leading to the strengthening of 
its economic and social cohesion’. However, we are well short of the 
target as far as the simultaneous achievement of social cohesion is 
concerned. 


è 


* Georges Debunne is former Chairman of the European Trade Union Conference 
(ETUC). 
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2. EEC TREATY'S SOCIAL PROVISIONS 


It is now necessary to re-read Article 118 of the Treaty of Rome: 
?... the Commission shall have the task of promoting close cooper- 
ation between Member States in the social field, particularly in mat- 
ters relating to: employment, labour law and working conditions, 
basic and advanced vocational training, social security and the right 
of association, and collective bargaining between employers and wor- 
kers.” 

Article 101 indicates a desire to avoid possible (?!) social dump- 
ing. *Where the Commission finds that a difference between the 
provisions laid down by law, regulation or administrative action in 
member states is distorting the conditions of competition in the 
common market and that the resultant distortion needs to be elimi- 
nated, it shall consult the member states concerned.’ 

On the subject of harmonization, Article 117 is very significant. 
*Member States agree upon the need to promote improved working 
conditions and an improved standard of living for workers, so as to 
make possible their harmonization while the improvement is being 
maintained.’ 

Is there any need to point out that the Treaty of Rome dates 
from 1957, and that it sets the Community the task of ’establishing 
a common market’! The large market which Jacques Delors wants for 
1992 is certainly more of a common market than a free trade area! 
But what if no progress is made or if nothing is done? Now is the 
time to raise some questions! Unless politicians and trade unions 
persevere in pursuit of their aims, social cohesion will not be 
achieved at the same time as economic cohesion, and there is a 
danger of basic social rights slipping through the net of compe- 
titiveness. That would be serious! For unless we have a social and 
ecological Europe of the people, the Community will place us in a 
chaotic situation, in which the wealthy will become even wealthier 
and the well-off regions richer and richer, at the expense of the 
deprived and the poor regions, and where the lack of solidarity will 
ultimately threaten our democratic rules! Fortunately, we have not 
yet reached this point, but it is high time to react and take action! 


The boost provided by the planned Large Market of 1992 has resul- 
ted in considerable flows of cash in Europe. The financial groups 
have not been idle. They have embarked upon various takeovers and 
mergers, enabling them to take control of major sectors of the 
European economy. Several firms have concluded European agree- 
ments. Capitalist Europe has organized itself on a neo-liberal basis 
requiring the removal of customs barriers, the opening up of public 
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contracts, the elimination of technical obstacles to trade, the free 
taxation, which are the focal points of Community action and are to 
be the subject of an enormous number of Directives, which will have 
the force of law in the twelve Member States. This policy will 
certainly improve the productivity and efficiency of the European 
» economy, thanks to economies of scale and market size. 


Habits adopted as a result of the crisis and in the light of neo- 
liberal policy are jeopardizing major elements of social progress and 
‘ have added weight to the neo-liberal theory about the sacrifices 
which workers must be willing to make. Member States have in- 
creasingly been neglecting, or even abandoning, their regulatory role 
in the social sphere, ending up with social deregulation and under- 
employment, or, in other words, unemployment. 

The former Prime Minister of the United Kingdom concealed 
neither her cards nor her intentions: this is something for which she 
has to be given credit. She wanted to champion a Europe of free 
trade and rejects a social Europe, a monetary Europe based on the 
ECU and a controlling parliament with initiative and power .. and 
there are others who think like her. In his speech to the European 
Parliament on 17 January 1989 marking his appointment as President 
of the Commission, Mr. Delors saig that those who were active in 
the economic sphere knew that the road to the Large Market of 
1992 had been signposted. He said that these people seemed to have 
more drive than politicians. While appealing to the European 
conscience, he also emphasized the importance of both the 
accompanying policies and, once again, the whole Single Act. 


In the social sphere, however, the way is far from having been 
signposted, despite the efforts which the President of the Commis- 
sion has undeniably made. Workers’ right to state their case, 
through their trade unions, thanks to the articles of association of 
companies constituted under European law is far from cut and dried. 
The abortive Vredeling Directive left a bitter taste in the mouth. 
The new, realistic and practical impetus given to social dialogue is 
not enough to satisfy the trade unions. The setting up of a pilot 
group in the wake of steering committees and working groups by no 
means guarantees favourable results in the short term. 


3. COMMUNITY SOCIAL CHARTER 


We shall now turn to the Social Charter, an unfortunate term which 
is not appropriate in the context of directives or Member States’ 
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legislation covering fundamental social rights within the Community. 
In its opinion of 22 February 1989, the Economic and Social Com- 
mittee of the European Communities in fact said that it was import- 
ant ’not to classify the legal status of the instruments enshrining 
the basic social guarantees to be enjoyed by Europeans by using 
such traditional international social law terms as Charter, Treaty, 
Convention or Covenant. Any other course of action would be tan- 
tamount to relegating Community social policy to second place in the 
completion of the Single Market’. 

The Committee also said that the instruments and procedures 
for which the Treaty made provision ought to be used, within the 
framework of Member States’ legal orders, to guarantee respect for 
basic social rights, as well as to enable the social measures vital to 
the proper functioning of the internal market to be implemented ... 
Instruments guaranteeing the protection of basic social rights ought 
to have been adopted by the end of 1989, and the social measures 
vital to the proper functioning of the internal market ought to be 
implemented according to a set timetable which took account of the 
schedule for the creation of the internal market. The Committee 
originally referred to the Community legal order. 135 Votes were 
cast in favour of the opinion, 22 against, and there were eight 
abstentions. The employers’ representatives from the United Kingdom 
voted against en bloc, so did sofhe representatives from Spain and 
Portugal who are members of the same group. So Mrs Thatcher's 
veto already had an effect! 

The Economic and Social Committee believes that Member States 
ought formally to commit themselves to ratifying the Council of 
Europe’s Social Charter and Additional Protocol. Acceptance thereof 
would be sufficient to enable the Court of Justice of the European 
Communities to refer to these fundamental basic rights as it de- 
velops its case-law in the field of social policy. 

It is obvious that, in the light of all that is at stake in the 
Large Market of 1992, a Charter containing social rules is not 
enough. The Committee believes that the social dimension must be 
based on fundamental social guarantees which obviate any need for 
social dumping and enable social situations in Europe to be improved 
and brought into line with each other. 

As far as the Committee is concerned, the Community must 
accept its responsibility by adopting basic Community legislation 
under which all the countries of Europe could gradually reach the 
same high social level, economic democracy be extended, workers be 
given the right to intervene in respect of all decisions concerning 
them, a legal framework for social protection be created and unfair 
competition based on deteriorating social rights and standards in.the 
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large market be avoided. We may also say that rights cannot be 
exercised unless there is a procedure for complaints and appeals in 
the event of failure to respect them. 

The lack of penalties which can be imposed for failure to 
comply with Community Directives or rules already causes a general 
problem, as, while the European Court of Justice is certainly able to 
condemn such failures, they are referred to national courts for 
penalties to be imposed. 


4. SOCIAL DIALOGUE AND NEW TECHNOLOGIES 


Let us look rather more closely at social dialogue in respect of new 

technologies. The joint declaration of 12 November 1985 says that: 

- ’The new technologies are essential to competitiveness, the 
growth of economies and employment. All businesses in the 
Community, in every sector, face the increasing pace of change 
which these technologies imply, in respect of both skills and 
the way in which production is organized; 

- The positive effects of the introduction of new technologies 
into a business on competitiveness, employment and em- 
ployees’skills are all the greater, when employees and their re- 
presentatives are informed about coming technological develop- 
ments and prepared for the consequent changes within the 
framework of a social dialogue’. 

It was agreed that a restricted working group be asked to consider 
the possibility of directing social dialogue connected with the intro- 
duction of new technologies along the same lines throughout the 
Community, thus encouraging this dialogue at appropriate levels, 
particularly those of the business and its sector, in accordance with 
the procedures in use in each country. This group did not meet until 
the end of 1988! On 9 December 1988, it produced a draft opinion 
saying that it was important, to this end, in the context of a co- 
operative strategy for growth and employment, for the increased 
productivity achieved through the introduction of new technologies 
and the control of costs to boost the competitiveness and profitabil- 
ity of businesses, to promote employment and to foster improvements 
in working conditions and quality of life. 

More investment, particularly job-creating investment, was 
needed to this end, and workers and/or their representatives should 
be informed and consulted in good time with a view to improving 
the way in which production is organized, enhancing the organiz- 
ation and content of jobs, re-arranging working hours and deciding 
their total number, while taking into account the businesses and 
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industrial sectors as well as workers' wishes in respect of the or- 
ganization of their working and private lives. 

The ideas described might be thought likely to lead to a certain 
level of mutual understanding, but this is not so. 

The major increase in productivity achieved thanks to the intro- 
duction of new technologies and advanced production machinery born 
of the micro-electronic revolution again brings the -now even 
greater- problem of how the benefits are to be shared out. 

Several options are open. Changes in lifestyle will depend on the 
option or options chosen. Possible uses of the sometimes vastly 
increased income are: to increase profits, to invest, to reduce proces 
and for workers: increased wages, shorter working hours, without 
reductions in wages, thanks to the taking on of new workers. 

The trade union organizations believe that any reorganization 
leading to the prolongued use of equipment ought to be the subject 
of an agreement in accordance with general guidelines laid down at 
European level. The UNICE wants flexibility without a safety net. 
The reasons it gives include: rapid changes in products, technology 
and computing, as well as currency fluctuations and competition; 
shorter business cycles as a result of the speed of technical proces- 
sing; higher equipment cost and its consequences for the amount of 
time for which the equipment is in use. 

However, the various forms vf flexibility lead to deregulation. 
There are: quantitative flexibility, variations in the number of em- 
ployees according to need (means, easier dismissal, fixed-term con- 
tracts, part-time work, non-standard contracts. the use of outside 
workers (subcontractors, workers without contracts, temporary staff), 
internal quantitative flexibility (alterations to the number of hours 
worked, according to need, without changing the number), functional 
flexibility (requires ability of workers to do any job, reorganization 
of work and mobility; obvious condition: suitable initial and con- 
tinuing training, wage flexibility (individual performance and merit). 


To sum up, the European Trade Union Confederation (ETUC) is 
worried. It will not be satisfied with current developments, which 
are unacceptable to workers. It is sounding the alarm, and a solem 
declaration made by the European Council at the end of 1989 will 
not be enough. The time has come to ensure that European workers 
have European rights which guarantee improvements in their living 
and working conditions. 


100 


DESIRABILITY OF EUROPEAN SOCIAL LEGISLATION 


Comments by W.A. Tiedemann" 


-1. INTRODUCTION 


The various aspects of the social dimension of the internal single 
market is a topical subject which is logical because it is one of the 
essential objectives of the Treaty of Rome to promote economic as 
well as social progress. If the peoples of Europe will not - in due 
course - notice the benefits the internal single market might boome- 
rang. On the other hand the whole subject is sometimes treated in 
too fashionable a manner as it tends to come to the forefront when 
more difficult eggs appear hard to crack. You have asked me to deal 
more specifically with the question: 

’Which rights demand European regulation first, from the pers- 

pective of the introduction of New Technologies on a Single 

Market? 
Frankly, as the question is worded I find it a bit of a non-issue. I 
will deal with it but only after having painted the broader per- 
spective from an employer’s view. 
What is this social dimension? More employment as a result of a 
growing economy? Specific European social legislation stemming from 
standarization and harmonization efforts ex Brussels? A greater 
solidarity between the Member States and their citizens? Undoubted- 
ly a combination of all this. What is important is the right emphasis 
and priorities, and ’who does what?? 


2. ECONOMIC AIMS OF THE INTERNAL MARKET 


First of all, the main aim should be to create a strong economy if 
only to reduce the unacceptably high levels of unemployment. This is 
not a plea for unbridled capitalism, but without economic strength 


» 


* W.G. Tiedemann is former Vice-President of the UNICE Committee of Social Affairs. 
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we constantly run the risk of wishing to harvest fruits which have 
not yet been produced. A strong economy is perhaps one of the 
more mundane but nevertheless vital foundations for greater welfare 
as they are now also discovering in Russia. One of the conditions 
for a strong economy is an open system with a minimum of artificial 
hindrances, procedures and regulations so that initiative and com- 
petition can flourish. Competition is healthy and a greater internal 
competition is good to stengthen our hands at the really inter- 
national levels which remain the main battleground. Those who be- 
lieve that this kind of reasoning is overstrated and even dangerous, 
have argued the risk of ’social dumping’, the abuse of minimum 
standards. They wanted safety nets left, right and centre, and a 
maximum equalization of standards as it would reduce the risk of 
social dumping to be used as competitive edge. You may have 
noticed that I wrote in the past sense because it is gratifying to 
notice that after years of debate the Commission in its official 
Marin report (which lays down the social action programme for the 
coming five years, now states: ’...the fears .of social dumping are 
totally unfounded except in case where freedom (democratic political 
systems) cannot be exercised effectively, as in certain forms of the 
underground economy’. Therefore, although there are risks of unfair 
competition to which I will refer later, we should now stop using 
these sweeping generalities. È 


3. PARALLEL ACTION IN THE SOCIAL FIELD 


Having made this plea for a strong economic strategy, there is of 
course justification for certain parallel action in the social field, 
both at international, national and enterprise level. Economy is not 
everything and progress in certain fields has to be acquired dif- 
ferently. At this point it is important, however, to state what we 
are after. It is ’to create a single market to allow free movement of 
capital, goods, services and people’ and the ‘political’, economic and 
social cohesion to achieve an even closer union amongst the peoples 
of Europe’. Nothing less but nothing more either. We are not after 
one single State with an all embracing central government in 
Brussels. Perhaps a fine point but a crucial one. Convergence issues: 
yes; uniformity for uniformity sake: no. Pluriformity certainly in the 
field of industrial and working relations is not only a reality but 
can also be a definite advantage, provided we live in an open system 
in which there is interaction and where we can learn from each 
other. At European level we should therefore only issue legislation if 
there is clear evidence that it is a must for achievirg this open 
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Single Market and that it cannot be dealt with at national levels. 

There are other criteria but these are the most important. 

To give a few examples: 

- All measures to promote mobility of people (not only removing 
obstacles but also such positive action as mutual recognition of 
educational degrees, improving interfaces between national social 
security systems etc.). 

- Certain measures in case of transborder mergers (e.g. how to 
deal with workers’ participation in the case of the draft 10th 
directive on harmonization of company law). 

- Very specific cases where one could indeed argue the risk of 
unfair competition (this refers - apart from other reasons to do 
so - to harmonizing health and safety legislation). 

But as I said, only in those cases where there is clear evidence that 
uniformity or minimum standards are a must is there a need for 
legislation at European level. I see therefore no reason for a Sth 
Directive which tries to harmonize workers’ participation in relations 
to corporate structures as this is essentially a national matter and 
has no trans-border implications. There is more to be said in favour 
of a European Company Statute, provided it is a real option, a sen- 
sible solution is found to possible workers’ involvement, and such 
essential questions like taxation are sblved first. Recently something 
important happened in this debate on harmonization - President 
Delors tried to introduce - via the so-called Social Charter - a 
framework Directive which would have constituted a European legal 
base for a range of ’fundamental rights’. Employers are, of course, 
not against fundamental rights, but there is already a whole range 
of conventions and national legislations in existence. However, 
Delors’ initiative would have meant a complete harmonization 
through the backdoor because it would not have stopped at broad 
principles. It is of very great importance that the Economic and 
Social Committee - a tripartite consultative body - which so often 
in the past overruled the employers’ position, in this case rejected 
in great majority this effort. Unions and employers’ representatives 
changed it into an appeal to Member States to consider these rights 
when reviewing their national legislation. An important difference. It 
seems that the forthcoming French Presidency is also thinking in 
this direction. 


4. INTRODUCTION OF NEW TECHNOLOGIES 


Let me now turn to the specific question: *Which rights demand 
European regulation first, from the perspective of New Technologies 
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on a Single Market’? In my opinion the question is incorrectly for- 
mulated. New technology is vital for our economic survival, hence 
social progress. More and more the competitive edge is based - not 
on cost differentials - but knowledge infrastructure, skilled pro- 
fessionals and labour, and the organizational capacity and concerted 
drive to use new technology faster than others. In this sense it is 
an attitude of constant innovation and adaption. As such, the last 
words we should use in this context are European Regulation. Stimu- 
lation should be the keyword and Community projects like Esprit, 
Brite and Eureka have more positive potential than legislative de- 
bate, also from a purely social angle. 


In the same vein I find it also somewhat distressing that the word 
’rights’ is tabled again and again. For me the more relevant ex- 
pressions are ’need’, ’its relevance to education and training’ and 
’the ongoing duty for all of us to update our knowledge and skills’. 
My third point in this context is that the real focus for develop- 
ment - technological and social - will be in.the enterprises them- 
selves. It is only if their internal culture and management styles are 
receptive to it that words like information/consulation, motivation 
and training will get any real meaning. It is only by applying these 
concepts that they will reap the: full benefit of the work of their 
staff. Good management does redlize that new technology will make 
this even more necessary and extra legislation will hardly help in 
those cases in which they do not. More and more companies are 
adopting internal codes of behaviour - business principles - and the 
more the business world internationalizes and the system is opening, 
the more the real convergence in Europe will take place through the 
interaction of companies and people. Is this the end of the debate? 
Not at all because when working at this historic event - the crea- 
tion of this single market and the union of the Member States- 
there are of course many problems (psychological and real) to be 
overcome. But these are of a more dynamic and strategic nature, the 
importance of which will change in time. 


5. VAL DUCHESSE DIALOGUE 


It was for this reason that some years ago President Delors took an 
excellent initiative at Val Duchesse to start the Social Dialogue 
whereby European Employers’ Federations and Union representatives 
would discuss specific issues in the hope that they could formulate 
joint opinions which could be messages to the various. con- 
stituencies. Not legally binding and therefore perhaps somewhat 
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open-ended but that is the political reality for both sides. When 
creating this open market, a moving target, mutual understanding 
and strategy are often more important than legislative regulation. 
For many years I had the pleasure to lead the employers’ delegations 
and we discussed many macro and micro issues. Specifically on the 
subject of New Technologies we had long discussions resulting in 
three joint opinions. (Information/Consultation, Training and Motiva- 
tion, Adaptability). There were many points of agreement, and it was 
therefore not surprising that recently all parties agreed to continue 
this process and to consider how to improve the link between these 
discussions at the Brussels level with the various national scenes. 
This is very positive news because it means stimulation as opposed 
to regulations. This kind of dialogue will spread and may result in 
due course in some sectorial agreements. 


In summary, this creation of one single market is a highly dynamic 
process whereby we have to strike a balance between convergence 
and pluriformity, regulation and stimulation, idealism and a sense of 
reality. Above all, we should be practical. 
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III PROSPECTS FOR A SOCIAL POLICY OF THE EUROPEAN 
COMMUNITY AND ITS IMPACT ON THE FUNCTIONING 
OF THE EUROPEAN SOCIAL CHARTER 


Lammy Betten" 


1. INTRODUCTION** 


A few decades ago, Orwell’s fictional 1984 was the year on every- 
one’s lips. Nowadays the red letter date is 1992 and discussion of 
the ’Internal Market’ and its effects have long since replaced ’Big 
Brother® and his nefarious activities as central concerns of the 
people of Europe. Hardly a day passes without considerable attention 
being paid in the press to the future of the European Community. 
Widely varying and broadly based groups who, up to now, have 
shown scant interest in the EEC are participating in the discussion 
of the expected or feared consequences of the completion of the 
internal market. The reasons why 1992 has become the year to re- 
member when, 1993 would have been more correct will, probably, 
remain in the realms of mystery.! 

Even though the popular fear that the Internal Market will be a 
step towards the elimination of national cultures and typicalities 
seems to be wholly ungrounded, the technical disappearance of the 
frontiers between Member States will undoubtedly have more than 
just economic consequences. Economic integration is likely to lead 
to a distortion of competition and this will affect, not just the 
economic, but many other policy areas. An awareness of this possi- 


È Lammy Betten is Associate Professor of (International) Labour Law at the 
University of Utrecht. 

** The author wants to thank Mr. Joost Korte, for his valuable comments on 
earlier drafts. 

1 Art. 8A of the new EEC Treaty reads that ’The Community shall adopt 
measures with the aim of progressively establishing the internal market over a 
period expiring on 31 December 1992 (...). That means that the internal marz 
ket will fully come into effect on the 1st of January 1993. 
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bility clearly exists in Community circles. The general attitude, how- 
ever, is not the same as that which prevailed thirty years ago when 
the expectancy was that the integration of other policies would 
automatically result from economic integration. The ’old’ EEC Treaty 
made very little provision for the regulation of other areas of 
policy. In view of this, the fact that the Community organs now 
promote measures in other policy areas as well, must be considered 
a positive development. 


This paper will examine the proposals for a Community social policy 
as well as those for the incorporation of a Community Bill or 
Charter of fundamental social rights. These proposals will be 
examined in the light of their possible implementation on the basis 
of the ’amended’ EEC Treaty. Finally, the prospects of a Community 
social policy and the incorporation of fundamental social rights in 
Community law will be examined from the point of view of the 
central question in this paper: if the Community’s intentions for 
increasing intervention in the areas of social policy and social rights 
are implemented,how will this affect the functioning of the European 
Social Charter (so far the only comprehensive European instrument 
on the protection of social rights) as well as the Council of 
Europe’s social policy as a whole? 

This problem is at present high on the agenda of discussion within 
the Council of Europe’s Parliamentary Assembly Committee on Social, 
Health and Family Affairs. One of the major difficulties to be faced 
by the Council of Europe is the limited and inadequate application 
of the European Social Charter, which has never achieved the same 
impact as the European Convention on Human Rights. The problems 
of the European Social Charter are discussed in Professor Harris’ 
paper; they will not be repeated here. The dangers threatening the 
future role of the European Social Charter in Europe will, however, 
become even more omnipresent if the Community decides to increase 
the extent of its intervention in the areas of social policy and social 
rights. 


1.1 Outline of the Problem 
This paper will concentrate on what is usually, and with some cau- 


tion, called the ’European social area’ or ’the social aspects of the 
Single Market’. In the Opinion of the Economic and Social Commit- 
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tee on the Social Aspects of the Single Market? of 1987, it is stated 
that 


Adoption of Community legislation guaranteeing basic social 
rights immune to competitive pressures is therefore a key 
stage in the creation of the single market.?3 


In his speech on the Single Act, delivered as the Ninth Jean Monnet 
Lecture at the European University Institute in November 1986, the 
president of the Commission, Jacques Delors put it as follows: 


’This reform of the Treaty of Rome, the first of such im- 
portance, is set to become the economic and social corner- 
stone of European revival after years of stagnation. All 
these objectives are inextricably linked: the large market, 
technological cooperation, strengthening the European mon- 
etary system, economic and social cohesion and the social 
aspects of collective action’4 


There are two elements to be noted in this context. There is an 
awareness of the need, firstly, for increased Community intervention 
in the area of social policy and, secgndly, for the creation of a set 
of fundamental social rights to protect the citizens of the Member 
States. 

These two elements will be further analyzed in this paper with 
special emphasis on the link between the legal basis for a Com- 
munity social policy and for the protection of fundamental social 
rights on the one hand and the political statements in Community 
circles and in the Member States on such an extension of Com- 
munity policy on the other hand. This analysis will then be examined 
in the light of another question: if the Community does extend its 
policy to the social area and/or if it does, indeed, incorporate a 
number of fundamental social rights into its legal system, where will 
this leave the European Social Charter (ESC) in the future? 


Both the EEC Treaty and the ESC claim in their preambles, that 
their aim is to contribute to economic and social progress in Europe. 
The EEC Treaty preamble adds that an essential objective of the 


2 CES 1069/87 1/ARB/jv/sv/ef. 


3 Ibidem p. 2. 
4 ’The Single Act and Europe: a Moment of Truth, ninth Jean Monnet Lecture’, 


delivered on 21 November 1986 at the European University Institute, p. 30. 
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Community is to improve the living and working conditions of the 
peoples of the Member States, while the ESC preamble pledges itself 
to raising the standard of living and the well-being of the entire 
populations of the Contracting Parties. 

The similarity between the two documents, however, stops here. 
The EEC-Treaty’s social provisions are weak and relate for the most 
part to the economic aims of the Community. The ESC is devoted 
entirely to fundamental social rights and, in so far as it does con- 
cern itself with economic policies (e.g. employment), it subordinates 
these to social objectives (such as the right to work). 

In spite of the subordinate position of social provisions in the 
EEC Treaty, the Community has in the past taken a number of 
measures directly affecting social policy in the Member States. The 
Directives on equal treatment of male and female workers are but an 
example of this. (See also para. 4 infra). 

In fact, these Directives provide an excellent example of how 
the more effective Community measures can overrule a similar pro- 
vision in the ESC (See also para. 4 infra). The equal pay - equal 
treatment policy in the Member States is now entirely ruled by EEC 
law and not by Art. 4 para 3 of the ESC (equal pay), which has re- 
mained important only for States which are not EEC members. The 
crucial question at this point ist what will happen in the future, if 
the Community decides to take further action in the social area and 
in the field of fundamental social rights. 


1.2 Definitions 


One of the side-effects of the developments in Community law is a 
sometimes confusing use of terminology. Apart from creating an 
Single Market, it might not be a bad idea to create a Community 
dictionary as well. In order to avoid misunderstandings in this paper, 
I will present a mini-dictionary in this paragraph. 


European Community: stands for European Economic Community. 
Strictly speaking, one should use the term 
European Communities, by which is meant 
the European Coal and Steel Community 
(ECSC), the European Economic Community 
(EEC) and the European Atomic Energy 
Community (EAEC or Euratom). Even though 
it is formally incorrect to speak of the 
European Community, the term is so often 
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Single (European) 


Market, Large Market: 


the. ‘old’ EEC-Treaty:. : 


the ’new’ EEC Treaty: 


fundamental rights, 
human rights, 
basic rights 


fundamental social 
rights; basic social 
rights, social rights: 
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used -even in Community documents- that it 
will be used in this paper as well. 


these terms are synonymous. According to 
Art. 8A of the ’new’ EEC Treaty, the inter- 
nal market consists of an area without in- 
ternal frontiers, in which the free movement 
of goods, persons and capital is ensured in 
accordance with the provisions of the EEC 
Treaty.5 


indicates the EEC Treaty before it was 
amended by the provisions of the Single Act. 


indicates the EEC Treaty after the amend- 
ments by the Single Act. Sometimes the term 
’*amended Treaty’is used. 


, . 
these terms are used synonymously to in- 
dicate political, civil, social, economic and 
cultural rights. 


synonymous terms, indicating the rights of 
workers, retired workers, the unemployed 
etc., and their families. Sometimes the term 
is widened to economic, social and cultural 
rights. 


2. SOCIAL ASPECTS OF THE INTERNAL MARKET 


By stating that the aims of the internal market can be achieved only 
if the industrial, commercial, financial and fiscal measures directed 


è 


5 For a distinction between the Single Market and the Common Market, see an 
interesting analysis by C.D. Ehlermann, ’The Internal Market following the Single 
European Act’ in Common Market Law Review 1987 (3), p. 363 et seq. 
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at this aim are accompanied by social measures to preserve and to 
improve existing equilibrities$, the Economic and Social Committee 
has firmly pointed out which direction the ’social dialogue’ now laid 
down in the EEC Treaty (Art. 118 B) should take. The Committee 
emphasizes this even more by expressing the view that 


°The problems to be tackled include employment, restructuring of 
the labour market, redistribution and length of working time, 
work organization, firms’ capacity to adjust to technological 
change and improve competitiveness, and organization of social 
welfare schemes. Closely tied up with these is the need to 
secure convergence of national laws to meet the requirements of 
the internal market, including its social dimension. All this 
brings a pressing need for basic social rules which can be 
adapted to the entire Community. Such rules are necessary to 
avoid market distortions and provide industrial and economic 
decision-makers with a stable basis making it possible to extend 
social dialogue’? j 
On several occasions, the European Parliament has also emphasized 
the importance of measures in the social area of an internal market. 
The Parliament i 
’stresses that it is inconceivable that the large-scale internal 
market could be achieved without at the same time establishing 
a harmonized social area and greater social convergence at Com- 
munity level, involving solidarity between regions, sectors and 
categories’.3 


More specifically the Parliament has pointed out the need for a 
coherent Community labour market ’designed to promote and further: 


- the maintenance and improving of people’s standard of living; 

- employment opportunities for those who are without jobs, 
especially young people and women; 

- the alleviation of regional disparities; 

- job skills and mobility; 

- the reorganization of working patterns and working hours; 


6 CES, loc cit note 2 supra, at p. 6. 
7 Ibidem, at p. 2. 


8 Resolution on the European social area, Doc. A2-141/86, OJ C322/49 15 December 
1986. 
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- a balance between the flexibility and stability of employment, 
which respects acquired social rights and guarantees fair pro- 
tection for workers; 

- the safeguarding of new and unusual kinds of work (...)?? 


And indeed, from a policy point of view, it is hard to see how an 
internal market can be established without paying due attention to 
the social aspects. From a legal point of view, the question that 
arises is What basis is there for a European social policy?’ In this 
‘respect, the Community is faced with the legacy of a Treaty which, 
apart from some restricted areas, can hardly be said to provide a 
sound basis for social measures. The question is how much the 
amended Treaty has helped to rectify this situation. 


2.1 Social Aspects of Community Law before the Single Act - 
a Retrospective View. 


An analysis of the preparatory reports of the ’old’ EEC Treaty pro- 
duces little evidence of a well-defined perspective on the social 
aspects of a common market. The dominating thought was that econ- 
omic integration would be a vehicle»for future integration in other 
areas, notably the political and social areas. This is not to say that 
there was no social perspective at all. The Spaak Report, on which 
the EEC Treaty was based, spoke of harmonious relations between 
the States united in the Community!9, and clearly indicated that 
more than just the economic sphere was intended. At the meetings 
of the foreign ministers of the six original Member States at which 
the contents of the EEC Treaty were discussed, the representatives 
of several countries stressed the importance of social policy aspects. 
These representatives were not primaliry inspired, however, by the 
ideal of a common European policy. They saw the implications of a 
common market and their arguments for the regulation of social 
aspects were, therefore, based more on nationalistic than on 
European sentiments.!! The French, for example, expressed the fear 


9 Resolution on the role of social partners in the labour market, Doc. A2- 
144/86 OJ C322/52-53. 

10 Rapport des Chefs de Délégation aux Ministres des Affaires Étrangères (known 
as the Spaak Report), Brussels 21 April 1956, p. 13. 

11 For an interesting ’inside’ report of the French position as regards social 
measures, see Robert Marjolin, Le travail d’une vie, Memoires 1911 - 1986, 
Paris 1986, p. 282 et seq. 
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that an opening-up of their economy would have an adverse affect 
on their competitivity. This was because the social costs of industry, 
which affected the cost of labour, were presumed to be much higher 
in France than in other countries. For this reason they argued that 
the establishment of a common market had to be accompanied by a 
common policy directed at bringing social costs throughout the mar- 
ket to the same level.1? The Italians, in their turn, saw a common 
market as a good opportunity to solve their economic problems, in 
particular the unemployment situation, through the migration of 
workers. The free movement of workers could not be achieved sim- 
ply by abolishing controls: it had to be accompanied by a system 
that would positively stimulate migration. They advocated harmoniza- 
tion of taxes and social security contributions as well as the esta- 
blishment of a European Fund to retrain and resettle unemployed 
workers.13 Overall, it was obvious from the beginning that social 
policy elements would figure mainly because social costs directly 
affected competitivity. 

The Preamble and Art. 2 of the Treaty contain certain ’social’ aims. 
The first three considerations of the Preamble give evidence of a 
political and social perspective: 


’Determined to lay the foufidations of an ever closer union 
among the peoples of Europe, 

Resolved to ensure the economic and social progress of their 
countries by common action to eliminate the barriers which 
divide Europe, 

Affirming as the essential objective of their efforts the constant 
improvement of the living and working conditions of their 
peoples, (...) 


Art. 2 of the Treaty mentions among the aims of the Community ’an 
accelerated raising of the standard of living and closer relations 
between the States belonging to it’. 

The fact remains, however, that the ways and means by which the 
economic aims were to be achieved were clearly specified while 
those relating to social objectives were vague and loosely defined, 


12  Doreen Collins, The European Communities, The Social Policy of the First 
Stage, Vol. 2, The European Economic Community, 1958-72, London 1975, p. 3 
et seq., at p. 12. 

13 Ibidem, at p. 6. 
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except where they referred directly to the free movement of 
workers. 


The ’social’ provisions of the Treaty are expressed in Arts. 48 - 51 
(free movement of workers), 117 - 122 (social policy), 123 - 128 
» (European Social Fund), and 193 - 198 (Economic and Social Com- 
mittee). In so far as social measures are directly connected to the 
establishment and functioning of the common market, Arts 100-102 
should also be mentioned here. 

The core of the social policy measures are to be found in Title 
III (Arts. 117-128). The means by which these are to be achieved are 
limited to studies, cooperation between the Commission and Member 
States and recommendations. The only exception to this is Art. 119 
which is surprisingly explicit and specific on the question of equal 
pay for men and women. The lack of clarity in the social policy 
provisions as well as the fact that the ’stronger’ Community instru- 
ments - Regulations, Directives and Decisions - were not invoked in 
this area has constituted a major obstacle to the development of a 
Community social policy. 


*’No guidance was given on the extremely complex matter of the 

definition of equalization of living and working conditions or on 

the major issue of whether more importance should be attached 

to the automatic working of the common market or to conscious 

action under the treaty as a means of attaining this end.?14 
Another factor which contributed to the ’looseness’1° of the pro- 
visions was that, unlike the provisions aimed at establishing the 
common market, the social provisions contained no programme and 
no dead-lines for the adoption of certain measures. 


As early as the late sixties it became clear that the expected spill- 
over effects from economic integration into other areas had not 
occurred as expected.15 At the Summit-meetings of the Hague (1969) 
and Paris (1972), it was decided that Community intervention had to 
be extended to monetary, regional, industrial and social policies. At 
the Paris Summit, the Heads of State and Governments went so far 


14 Ibidem,at p. 22. P 


15 Ibidem. 

16 For a survey of events, see Raymond Rifflet ’Bilan et evaluation de la politique 
social communautaire’ (1952 - 1982), in Pour une nouvelle politique sociale en 
Europe. Jacque Vandamme (Ed.), Paris 1984, p. 14 et seq. at pp. 20 - 24. 
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as to state that social policy measures were as important as econ- 
omic and monetary policy measures.!7 These political statements led 
to the presentation of a Social Action Programme! which concen- 
trated on three main points: increase of employment, improvement of 
living and working conditions and increased participation of em- 
ployees and employers in the Community decision-making process. At 
the same time, however, a number of factors hindered the emergence 
and evolution of a common social policy. Among these were: the 
stagnation in the decision-making process; the world-wide oil crisis; 
and the accession of the United Kingdom, Ireland and Denmark. 
Stagnation in the decision-making was due, inter alia, to the in- 
clusion, at every stage of the process, of national representatives 
whose specific interests made the functioning of a supranational 
Commission difficult.!9 The oil crisis caused ’renationalisation’?° of 
another kind: as happened before in world-wide economic crises, 
States started to protect their national economies as much as poss- 
ible. The immediate effect of the accession of three new States was 
that the decision-making process became even, more difficult; apart 
from all political aspects, reaching agreement between six is simply 
easier than reaching agreement between nine. 


In spite of these developments which were to cause a number of 
crises in the Community in the y&ars to come?!, and in spite of the 
fact that the ’founders did not provide the Community with the 
basic essentials of social policy in the form of a responsibility for 
defined social ends matched by resources devoted to their achieve- 
ment’?2, the Community succeeded in introducing several social 
policy measures. A number of legal measures, which had no immedi- 
ate bearing on the functioning of the common market were passed: 
the Directive of February 17, 1975 on collective dismissals?3 and 


17  Communiqué of the meeting, EC. Bull. 4/73, p. 5. 

18. EC Bull. Suppl 2/74. 

19 See the Report on the European Institutions, presented by the Committee of 
three to the European Council in October 1979. Publication of the Council of 
the Communities, Brussels 1980. È 

20 The term ’Renationalisierung’ was used by Nagel and Sorge to indicate the 
influence of national representatives in the early stages of the Community 
decision-making proces. K. Nagel and A. Sorge, Industriélle Demokratie in 
Europa, Frankfurt/New York 1977, at p. 36. 

21 Bob Hepple, ’The crisis in EEC labour law’, Industrial Law Journal 1987 vol. 16, 
No. 2, p. 78 et seq. 

22. Collins, op. cit note 12, at p. 4. 

23 OJL 48/75. 
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that of February 14, 1977 on the maintenance of the rights of 
workers in the event of transfers of enterprises?4 are two examples 
of such measures. Moreover, the Court, as well as the Commission, 
has made the most of one of the few instruments of social policy 
that the Treaty did create: Article 119. This article stipulates that 
-Member States have to ensure equal pay for men and women doing 
equal work. In spite of the efforts of the Member States to limit 
the meaning of Article 119 and to postpone its implementation, the 
Court ruled that Article 119 had direct effect from the first of 
‘January 1963 (the beginning of the second stage of the transitional 
period) onwards.?5 In the framework of its Social Action Programme, 
the Commission succeeded in getting four Directives on equal pay 
and equal treatment adopted by the Council, three of them in a 
relatively short period of time.?5 I will come back to this later 
when discussing the effects of Community intervention in social 
policy on the future of the European Social Charter?”. Finally, the 
European Social Fund developed into a more effective instrument 
once its brief was extended by a decision of the Council on 
February 1 197128 which laid down that the Fund was to be 
financed by the Community and not by contributions from the 
individual Member States, as had been the case up to then. Thanks 
to another revision in 1977-78, the Fund can now support measures 
to preserve existing and create new employment?® and to further 
employment.5° 


In conclusion, it would be incorrect to state that the Community has 
not taken any measures at all in the social area. It would be an 


24NG OIIR6L/77: 

25 Second Defrenne-case, Case 43/75 (1976) ECR, p. 454 et seq. 

26 Council Directives 75/117/EEC of 10 February 1975, OJ No. L 45/19; 
76/207/EEC of 9 February 1978, OJ No. L 39/40; 79/7/EEC of 19 December 
1978. OJ No. L6/24, and 86/378/EEC of 24 July 1986. OJ No. L 225/40. 

27 Para. 4infra. 

28 Pb.L28/71, and Pb.L96/71 (corrected). 

29 Reg. 2895/77, OJ No. L 338/78. 

30 Reg. 3039/78. OJ No. 361/78 

31 I would, therefore, not entirely agree with Rummel’s remark that the Social 
Action programme is a ’representative example of the typical art of Community 
verbiage. The 'big words’ of the Summits are startlingly disproportional to the 
subsequent actions. The Commission joins in this banter dangerously, by anti- 
cipating the areas of the compromises in the Council, respectively of the Per* 
manent Representatives’; Reinhardt Rummel, Soziale Politik fiir Europa, Ein 
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overstatement, however, to say that the Community has so far pur- 
sued a European social policy. The EEC Treaty does not require it, 
nor did the Heads of State and Governments at the Paris Summit 
agree that a social policy should be pursued. They merely said that 
policy measures in the social area were as important as economic 
and monetary measures. 


2.2 Social Aspects of Community Law after the Single Act: 
a Prospective View 


Having briefly summarized Community action based on the ‘old’ 
Treaty, the question to be discussed now is the extent to which the 
Single Act has provided the Community decision-making bodies with 
additional provisions on which social measures could be based. In 
other words: has the Single Act amended the Treaty in such a way 
that increased intervention of Community law in social policy may 
be expected? The political statements that have so far been issued 
by Community organs will then be examined in the light of this 
analysis. 


La. 


2.2.1 The New Preamble 


The preamble of the Single European Act dedicates no less than four 
considerations to the issues of democratic demands, fundamental 
rights and social aspects. The third, fourth, fifth and sixth consider- 
ation read respectively: 


*Determined to work together to promote democracy on the basis 
of fundamental rights recognized in the constitutions and laws 
of the Member States , in the Convention for the Protection of 
Human Rights and Fundamental Freedoms and the European 
Social Charter, notably freedom, equality and social justice; 


Convinced that the European idea, the results achieved in the 
fields of economic integration and political cooperation, and the 
need for new developments correspond to the wishes of the 
democratic peoples of Europe, for whom the European Parlia- 
ment, elected by universal suffrage, is an indispensable means of 
expression; 


integrationspolitisches Konzepi, Bonn 1975, p. 32. 
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Aware of the responsibility incumbent upon Europe to aim at 
speaking ever increasingly with one voice and to act with con- 
sistency and solidarity in order more effectively to protect its 
common interests and independence, in particular to display the 
principle of democracy and compliance with the law and with 
human rights to which they are attached, so that together they 
may make their own contribution to the preservation of inter- 
national peace and security in accordance with the undertaking 
entered into by them within framework of the United Nations 
Charter; 


Determined to improve the economic and social situation by 
extending common policies and pursuing new objectives, and to 
ensure a smoother functioning of the Communities by enabling 
the Institutions to exercise their powers under conditions most 
in keeping with Community interests; 


Even through it is still clearly ’preamble language’, the wording is 
considerably more precise that the ’old’ EEC Treaty’s preamble as 
regards the intentions of the drafters of the Single Act to raise the 
democratic standards of Community law as well as to protect social 
rights. The reference to the European Social Charter should be 
noted in this context. Even though the ESC has been signed by all 
EC Member States, Luxembourg and Portugal have so far not ratified 
the Charter. 


Although the ECJ considers ’international treaties on which the 
Member States have collaborated or of which they are signatories’3° 
as a source for the protection of fundamental rights in Community 
law, it has so far referred only once to the ESC33, while it has 
referred regularly to the provisions of the European Convention. One 
can think of a number of reasons why the Court has not referred to 
the ESC, of which one of the main ones is probably that parties did 
not invoke the provisions of the Charter. It is, therefore, not a 
foregone conclusion that the Court will refer regularly to the Char- 


32 J. Nold, Kohlen und Baustoffgrosshandlung v. EC-Commission (Second Nold 
Case) Case 4/73 (1974) ECR, p. 491 et seq., at p. 507. n 

33 Vincent Blaizot and the University of Liège a.o. v. the State of Belgium; Case 
24/86 not yet published in the ECR. 
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ter34 in the future simply because it has been inserted into the pre- 
amble of the Single Act. 


2.2.2 Free movement of workers 


Of Arts. 48 - 52, only Art. 49 has undergone a change by virtue of 
Art. 6, para. 3 of the Single Act. It is now added to Art. 49, para. l 
that the Council shall, by a qualified majority, (...) issue directives 
or make regulations setting out the measures required to bring 
about, by progressive stages, freedom of movement of workers (...). 

This is, in formal terms, a step backwards in relation to the 
former situation. Art. 148, para. 1 stipulates that the Council shall 
act by a majority of its members, save as otherwise provided in this 
Treaty. Art. 49 in its original form did not provide otherwise, so, 
formally, the Council could act by a simple majority. As is well 
known, however, the Luxembourg Agreement of 28 and 29 January 
1966 strengthened the practice in the Council not to vote at all, 
but to continue deliberating until a consensus was reached, not only 
on important issues, but on practically all issues. 

According to another amendment of Art. 49, para. 1, the Council 
has now to operate in cooperation; with the European Parliament and 
after consulting the Economic and Social Committee. Under the old 
Art. 49 the European Parliament was not mentioned at all. 

The amendment clarifies the change of the voting procedure in 
the Council with regard to Art. 49. Art. 7 of the Single Act (which 
replaces Art. 149 with a new text), reads that where the Council 
acts in cooperation with the European Parliament, the Council, act- 
ing by a qualified majority5®, on a proposal from the Commission 
and after obtaining the Opinion of the European Parliament, shall 
adopt a common position.*5 If the European Parliament rejects this 
common position of the Council within three months, a second read- 
ing of the Council requires unanimity37, Whether this new procedure 
(which by no means looks simpler than the former one) will render 
decision-making more effective, remains to be seen. It is clear, 
however, that the role of the European Parliament has become more 


34 See also para. 4 infra. 

35 With the understanding that where the Council acts on a proposal of the Com- 
mission wants to amend this proposal, unanimity shall be required. (Art. 149, 
para. l). 

36 Art. 149, para. 2 (a) ’new' EECT. 

37 Art. 149, para. 2 (c) "new’ EECT. 
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significant. The Parliament can reject a proposal of the Council and 
this rejection can be overruled only by a unanimous vote of the lat- 
ter. The new rules also provide the Parliament with much greater 
possibilities for amending decisions. According to Art. 149 para. 2 c 
the Parliament may, within a period of three months and by an 
‘absolute majority of its members, approve, reject or pose amend- 
ments to the Councils common position. In the case of amendments, 
the Commission shall review the proposal on the basis of which the 
Council adopted its common position, by taking into account the 
— amendments proposed by the European Parliament (Art. 149 para. 2 
d). The Commission sends its re-examined proposal, together with 
the European Parliament amendments which it has not accepted to 
the Council; it adds its opinion to the non-accepted amendments. 
The Council may accept these amendments unanimously (in spite of 
the Commission’s rejection of them). The re-examined proposal shall 
be adopted by the Council with a qualified majorityj amendments of 
the re-examined proposal must be adopted unanimously (Art. 149 
para. 2 e). Finally, Arts. 149 para’s 2 f and g, finally, set the time 
limits within which decisions are to be taken. 


2.2.3 Social Policy i 


Title III, Arts. 117 - 128 on social policy, has undergone very little 
change and that is certainly disappointing given the repeated polit- 
ical statements to the effect that social policy measures are con- 
sidered as important as economic and monetary policy measures. The 
texts of Arts. 117 and 118 remain unchanged. Art. 118 is, however, 
complemented by Arts. 118 A and B. The first paragraph of this 
provision provides that the Member States 


shall pay particular attention to encouraging improvements, 
especially in the working environment, as regards the health and 
safety of workers, and shall set as their objective the harmon- 
ization of conditions in this area, while maintaining the im- 
provements made’. 


More interesting is the second paragraph which reads that in order 
to help achieve the objective laid down in paragraph 1, 4 


the Council, acting by qualified majority on a proposal of the 
Commission, in cooperation with the European Parliament and 
after consulting the Economic and Social Committee, shall adopt, 
by means of directives, minimum requirements for gradual im- 
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plementation, having regard to the conditions and technical rules 
obtaining in each of the Member States ”. 


Paragraph 4 adds, however, that if the Member States introduce 
more stringent measures for the protection of working conditions 
this is compatible with the Treaty. 


The wording certainly does not suffer from too much clarity. In 
view of the first paragraph, it seems that the Community can act 
only in the field of health and safety measures as well as that of 
measures concerning the working environment. Paragraph 4, however, 
seems to refer to working conditions in general. This probably means 
that working conditions in general remain a matter of national pol- 
icy, while health and safety measures may become a subject of Com- 
munity policy. However, the objective of common standards will 
come under pressure, if some Member States decide to set higher 
standards. 


Another addition is laid down in Art. 118 B, which charges the 
Commission with the task of developing the dialogue between 
management and labour at a European level. If the social partners 
agree to it, such a dialogue could lead ’to relations based on agree- 
ment’. This seems to indicate a “possibility of collective agreements 
on a European level, a development which the Commission can only 
encourage. It does not seem to entail a Community legal framework 
for such agreements. The style of Arts. 117, 118 and 118A remains 
in the old tradition of the Treaty before the Single Act. No solid 
commitments, no dead-lines, no precisely defined means by which to 
achieve the ends are set out, with the possible exception of Art. 118 
A, para. 2. Again, there seems a lot of premeditated ’looseness’ as 
regards the contents of the provisions. 


2.2.4 European Social Fund 
The Treaty provisions regarding the European Social Fund (Art. 123 


- 128) have remained unchanged, but the Fund is the subject of new 
provisions set out in Title V. (See para. 2.2.5. infra). 
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2.2.5 Economic and Social Cohesion 


To Part III of the Treaty is added a Title V, which contains pro- 
visions on economic and social cohesion. Art. 130 A sets out the 
following objectives: 


’In order to promote its overall harmonious development, the 
Community shall develop and pursue its actions leading to the 
strengthening of its economic and social cohesion. 


In particular the Community shall aim at reducing disparities be- 
tween the various regions and the backwardness of the least- 
favoured regions.’ 


The general aim - strengthening of economic and social cohesion- 
is not further specified, although Art. 130 B does add that the Mem- 
ber States shall conduct and coordinate their economic policies to 
achieve the objectives of Art. 130 A, and that the Community shall 
support their endeavours in this regard through the Agriculture 
Guidance and Guarantee Fund, the European Social Fund, the Euro- 
pean Investment Bank and other existing financial instruments. The 
rest of Title V is concerned mainlys with regional imbalances and 
with restructuring the existing Funds with a view to clarifying and 
rationalising their tasks so that they can contribute to the achieve- 
ment of the aims set out in Art. 130 A. (Art. 130 D). 


2.2.6 Approximation of Laws 


The provisions on the approximation of laws remain unchanged, but 
Arts. 100 A and 100 B have been added. These provisions must be 
read in connection with Art. 8 A of the ’new’ Treaty; they are, 
therefore, meant to operate within the Internal Market. This means 
that where the harmonization of laws is deemed necessary in the 
context of the functioning of the common market, the Council shall, 
acting unanimously on a proposal of the Commission, issue directives 
to that effect. The European Parliament and the Economic and So- 
cial Committee shall be consulted in cases where such directives lead 
to amendments of legislation. (Art. 100). 

As far as the Internal Market is concerned, the Council shall} 
acting by a qualified majority on a proposal from the Commission, in 
cooperation with the European Parliament and after consulting the 
Economic and Social Committee, adopt measures for the harmoniz- 
ation of provisions laid down by law, regulation or administrative 
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action in Member States which have as their object the establish- 
ment and functioning of the Internal Market. (Art. 100 A). Art 100 
A, paragraph 2 declares that paragraph 1 cannot be applied to fiscal 
provisions, nor to the provisions concerning the free movement of 
persons. 


Apart from the different decision-making procedure which applies to 
measures with regard to the Internal Market, the question remains 
whether social policy measures can be subsumed under the heading 
’establishment and functioning of the Internal Market.” This heading 
appears to open up the possibility of the emergence of a European 
social policy, provided that the Community organs accept the conse- 
quences of their statements that an Internal Market without accom- 
panying social measures is ’inconceivable’.88 The European Parlia- 
ment has expressed the view that Art. 100 A para. 1 should also be 
applied to ’decisions in the social area, without which the function- 
ing of the Internal Market would be profoundly impaired’.39 
It would not be a completely new departure if ’social’ directives 
were based on Art. 100. In the past this has happened several times. 
The Directive on the approximation of the laws of the Member 
States relating to collective redundancies*® and the Directive on the 
approximation of laws of the Member States relating to the safe- 
guarding of employees’ rights in the event of transfers of under- 
takings, businesses or parts of businesses4! for instance, were based 
solely on Art. 100. As regards the equal treatment directives, the 
Equal Pay Directive'? was based on Arts. 100 and 119, the Direc- 
tives on Equal Treatment in employment43 and in social security 
matters44 solely on Art. 235 EECT and the Directive on Equal 
Treatment in occupational social security schemes4° on Arts. 100 and 
2051 

Whether this practice of selecting the most ’convenient’ pro- 
cedure can continue in the future remains to be seen. In Case 68/86 
of the United Kingdom against the Council, the Court stipulated that 


38 European Parliament, loc. cit. note 8 supra. 

39 European Parliament, ibidem. 

40 Council Directive of 17 February 1975, 75/129.EEC. 
41 Council Directive of 14 February 1977, 77/187/EEC. 
42 Council Directive of 10 February 1975, 75/117/EEC. 
43 Council Directive of 9 February 1976, 76/207/EEC. 
44 Council Directive of 19 December 1978, 79/7/EEC. 
45 Council Directive of 24 July 1986, 86/378/EEC. 
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Art. 100 must be seen as a /ex generalis. In other words, if Com- 
munity legislation can be based on a more specific Treaty article (in 
case 68/86 the Article in question was Art. 43), Art 100 cannot be 
used to limit the effect of that specific article.49 This is particular- 
ly interesting because it could mean, per analogiam, that the effect 
» of Art. 118 A cannot be limited by adding Art. 100 A as a legal 
basis.47 | 


‘ 2.2.7 Political Statements on a Future Community Social Policy 


There seems to be little doubt that the Commission, the European 
Parliament and the Economic and Social Committee support the in- 
troduction of a European Social Policy, even though this term is 
almost always carefully avoided in the documents. Their proposals, 
which have been quoted supra, have to be agreed to, however, by 
the Council, where national political pressure is highly represented. 
Does the Council support the idea of a Community policy? 


It should be pointed out that in its Resolution on the Social Action 
Programme of 197448 the Council did accept a number of new social 
aims of Community policy. That Resolution was a consequence of the 
political statement at the Paris Summit in 1972 in which the Heads 
of So and Governments advocated ’vigorous action in the social 
field’. 


The Single Act in itself has not brought about drastic changes (let 
alone improvements) in the legal basis for social policy measures by 
the Community. However, to paraphrase the former British Prime 
Minister, Mrs. Thatcher, the emergence of a European Social Policy 
is not simply a matter of drafting; it is much more a question of 
political will and political courage.5° 


46 United Kingdom v. the Council of European Communities, Case 68/86, not yet 
published in the ECR. 

47 See also R. Barendts in his annotation on Case 68/86, Sociaal Economische 
Wetgeving 9 (1988), p. 575 et seq., at p. 578 et seq. 

48. OJ. C13, 12.2 1974. 

49 EC Bull. 10/72. 

50 Speech on The Future of Europe at the opening of the 39th academic year pf 
the European College in Bruges on 20 September 1988. Mrs. Thatcher said, 
literally, while speaking on European cooperation on defence problems in the 
WEU and NATO: ’It’s not an institutional problem. It's not a problem of draf- 
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On a national level, the attitude towards the social dimension of 
the Single Market tends to be sceptical and somewhat negative and 
the perception of the effects that its implementation might have on 
the domestic scene, confused and pessimistic. On the Community 
level, however, there is some evidence of movement in the direction 
of laying a foundation for the development of a common social pol- 
CY; 

At the Hanover Summit of June 27 and 28, 1988, the European 
Council reaffirmed the importance of the social aspects of progress- 
ion towards 1992. In particular, it judged that the Internal Market 
must be conceived in a way that would benefit all citizens. To this 
end, it is necessary not only to improve working and living condi- 
tions but to raise the standards of health and safety in the work- 
place. 

The European Council stressed, moreover, that the establishment 
of the large market must be accompanied by greater access to vo- 
cational training and that professional qualifications must be mutual- 
ly recognized by the Member States. Finally, it stressed the impor- 
tance of informing and consulting the social partners during the 
process of the establishment of the market. Carefully remaining 
within the limits of the amended Treaty, the European Council re- 
quested the Commission to intensify the dialogue with the social 
partners, and, in so doing, to pay particular attention to Art. 118 B 
of the Treaty. Subsequently, it was announced that the Commission 
would carry out a comparative study of the regulation of labour 
conditions in the Member States.5! 


The Commission took up this proposal immediately and requested the 
Economic and Social Committee to draw up a Community Charter of 
basic social rights. Such a Charter, in the Commission’s view, would 
constitute an important contribution to the social area and to the 
social cohesion of the Community.5? The Charter is dealt with at 
greater length in paragraphs 4 and 5 below. The point to be made 


ting. It's much more simple and more profound: it is a question of political 
will and political courage, of convincing people in all our countries that we 
cannot rely for ever on others for our defence but that each member of the 
Alliance must shoulder a fair share of the burden’. Europe, 12 October 1988 
No. 1527, 12 October 1988, p. 6. 

51  Conclusions of the presidency, Hannover 27 and 28 June, Execution of the 
Single Act, Europa van Morgen, 30 June 1988, p. 327 et seq., at pp. 328 and 
329. (Author’s translation). 

52 Europe, 11 November 1988, No. 4891, p. 6. 
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here is that the prospects for a common social policy do not seem 
to be as dismal as an analysis of the EEC Treaty after the Single 
Act would lead one to suppose. There are only a few important 
amendments and some of these are not particularly clear in their 
meaning, but not too much importance should be attached to this. 
. When the old EEC Treaty was drafted many of the provisions were 
‘rather obscure, but their meaning has in most cases been sufficiently 
clarified over the last 30 years. Rather unclear provisions may even 
be considered a blessing from the point of view of European 
. integration, as it is the task of the ECIJ to interpret them and the 
way the Court has done this in the past has been an important, if 
not the most important, instrument of European integration. 


The amended Treaty does, in fact, provide an adequate legal base 
for the implementation of social measures. As in the past, measures 
can be based on Art. 100-102 and on Art. 235, if the object of regu- 
lation falls outside the scope of Art. 118 A. The important thing is 
that social aspects be, in fact, considered an essential feature of the 
Internal Market and that there is sufficient political will to intro- 
duce, accept and implement the necessary measures to further social 
objectives. The additional question of what a Community Charter of 
Social Rights would contribute to the legal basis for a more compre- 
hensive common social policy is examined in the next paragraph. 


3. FUNDAMENTAL RIGHTS ISSUE 


The issue of the incorporation of fundamental social rights has to be 
considered in the context not only of the social dimension of the 
Single Market, but also of the general discussion on the incorpor- 
ation of fundamental rights in Community law. In its 1979 Memoran- 
dum on the Accession of the Communities to the European Conven- 
tion of Human Rights and Fundamental Freedoms (ECHR), the Com- 
mission considered accession to the European Convention as a sol- 
ution to the lack of a written catalogue of fundamental rights in the 
Community’s legal order.9* One of the disadvantages of accession 
was held to be that economic and social rights were not included in 
the Convention. 

So far, the Commission’s proposal laid down in this Memorandum 
has not led to formal steps towards accession, and the ECIJ cofì- 


53 The Memorandum was adopted by the Commission on 4 April 1979, EC Bull. 
Suppl. 2/79. 
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tinues its praetorial protection of fundamental rights, based on un- 
certain legal bases like common constitutional traditions’*4, con- 
stitutional practices, precepts and ideas’, and ’general principles of 
Community law®$, international treaties of which they (the Member 


States, LB) are signatories’?7. 


The imminent completion of the internal market has rekindled the 
discussion about incorporation again. In this section of the paper, 
the question of incorporation of fundamental rights in Community 
law will be looked at briefly. Some problems have to be considered 
in some depth, however, because they concern incorporation of both 
’classic’ (civil and political) and the ’modern’ (economic, social and 
cultural) rights. 


3.1 Incorporation of Fundamental Rights in Community Law 


The issue of the incorporation of fundamental rights in the legal 
order of the Communities has led a more or less dormant life since 
the appearance of the above mentioned Memorandum on the Ac- 
cession of the European Communities to the Convention for the 
Protection of Human Rights. In the Memorandum, the Commission 
recognized that the lack of a written catalogue of fundamental 
rights was one of the ’shortcomings affecting the legal order of the 
Community’.58 Even though it admitted that the creation of a special 
Bill of Rights would be the best solution to remedy this short- 
coming, it rejected this idea for the time being because it would be 
a long and exacting task’ to draw up such a Bill°®. It, therefore, 
proposed that the Community should accede to the ECHR, on the 
assumption that this would be less long and exacting. The many 
formal, structural and material problems that this solution implied 
were analysed only superficially and none of them was deemed to 
be insurmountable.$0 


d 


54 Internationale Handelsgesellschaft v. Einfuhr und Vorratstelle fiir Getreide und 
Futtermittel, Case 11/71 (1970) ECR, p. 1125 et seq. 

55 Liselotte Hauer v. Land Rheinland Pfalz, Case 44/79, (1979) ECR, p. 3727 et seq. 

56 Stauder v. Stadt Ulm Sozialamt, Case 29/69, (1969) ECR, p. 419 et seq. 

57 Second Nold, Case 4/73, (1974) ECR, p. 491 et seq. 

58 Loc.cit. note 53 supra, at p. 7. 

59 Ibidem, at p. 5. 

60 For an analysis, see L. Betten, The Right to Strike in Community Law, (Part I, 
The Incorporation of Fundamental Rights), Amsterdam/New York/Oxford, 1985. 
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In the twelve years since the publication of the Memorandum, the 
Community has not come one formal step further towards accession 
to the ECHR. In 1982, the European Parliament requested the Com- 
mission to put a formal proposal for accession before the Council.6! 
The Commission replied that it would do so when it had first re- 
ceived reassurances from the Member States that they agreed to 
accession. In the debates of the Permanent Representatives Commit- 
tee (Coreper) it turned out that only three Member States were in 
favour of accession, while five requested postponement of the propo- 
. sal. (The position of the remaining two of the then ten Member 
States is not documented). At the end of 1983, Coreper decided to 
adjourn the debate on the matter to a later date. 

In answer to questions raised in the European Parliament in 
1985, Commissioner Cheysson had to admit that nothing had happen- 
ed in the intervening period. He was asked whether it was correct 
that Greece, Denmark, Ireland and the United Kingdom were the 
main opponents to the idea of accession. The Commissioner answered 
that the honorable member who had asked the question, seemed to 
be ’very well informed’.82 The basis of the Greek objection no 
longer holds. It was based on the fact that Greece had not recog- 
nized the right of individual complaint under the ECHR (Art. 25), 
while the Commission had proposed that the Community should rec- 
ognize this right. Greece recognized the right of individual complaint 
in November 1985. 

That leaves the United Kingdom, Denmark and Ireland. The 
reasons for their opposition are obvious. The ECHR has no domestic 
effect in the legal order of these states. Were the EC to accede, the 
Convention would become Community law and would, thus, acquire 
this effect - at least to a limited extent. Even though the Con- 
vention would upon accession become Community law and not 
national law, 


*breaches of the Convention’s norms can be argued within the 
context of challenges to the validity of Community acts which 
are at the root of the domestic measure that is purportedly 
violating a human rights provision therein; or, alternatively, the 
domestic court can be persuaded to request an interpretation of 
the relevant Community act under Article 177 in the light of 


# 


61  Gonella Resolution, 29 October 1982, Pb C 304/254 of 22 November 1982. 
62 European Parliament 12 June 1985, No. 2-327, p. 142-143. 
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its compatibility with provisions enumerated in the European 


Convention’.63 


This has happened a few times already, e.g. in the Rutili-case$4, the 
Kent Kirk-case8® and the Demirel case8$ 


It is important to emphasize this point, because it will probably play 
a major role in future discussions about incorporating fundamental 
rights. Whether it is decided to accede to the ECHR or to incorpor- 
ate a special Bill of Rights, the rights thus enacted could have 
effects in national law, especially in those areas where the dividing 
line between national and Community law is not very clear and has 
not yet been clarified by the ECIJ. In the Demirel case the Court 
determined its competence by the rather open ended criterion that 
the national regulation fell within the framework of Community law 
(*dans le domaine propre du droit communautaire?).87 


CS 


3.2 Recent Developments as Regards the Incorporation of 
Fundamental Rights in Community Law 


On 15 March 1988 the Committee of Institutional Affairs of the 
European Parliament adopted a White Paper on the contribution of 
the European Community to the protection of fundamental freedoms 
and rights of the European citizen98. The paper was drafted as a 
consequence of the adoption by the European Parliament of the 
draft Treaty for a European Union on 14 February 1984. Even 
though the Single Act is generally seen as a weak derivative of the 
draft Treaty for a European Union, the White Paper has remained a 
basis for discussion of the protection of fundamental rights in the 
Community as it moves towards greater integration. It is important, 
however, to examine the proposals to incorporate fundamental rights 


è 


63 Andrew Z. Drzemezewski, European Human Rights Convention in Domestic Law, 
A comparative study, Oxford 1983, p. 259. 

64 Case 36/75, ECR 1975, pp. 1219 et seq. 

65 Case 63/83, ECR 1984, pp. 2682 et seq. 

66 Case 12/86, not yet published in the ECR. See also J. Korte in his annotation 
on the Demirel case, Nederlands Tijdschrift voor de Mensenrechten, April/May 
1988 (13-3), p. 221 et seq. 

67 Demirel-case, ibidem, Consideration nr. 7. See also Joost Korte, loc. cit note 66 
supra, at p. 228. 

68 WG (2)/1775N, PE 115.274/def. 
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in Community law which have come from outside the context of 
discussions on the European Union. The most important of these 
have come from Members of the European Parliament. 

In 1980, Members of the European Parliament Geurtsen and 
Delorozoy introduced a draft Resolution5® in which it was proposed 
that the Community should accede to the ECHR, and that the ap- 
plicability of the ECHR should be extended, particularly as regards 
the protection of certain rights which are recognized in the Univer- 
sal Declaration on Human Rights and in United Nation Treaties?®, 
The Resolution went on to enumerate a number of economic and 
social rights, which it wanted to be incorporated into a Community 
Bill of Economic, Social and Cultural Rights.?? The same draft Res- 
olution was introduced again by De Gucht, Wijsenbeek and Donnez in 
April 1985.7? In 1987 a new draft Resolution on the protection of 
fundamental rights in the European Community?3 was introduced, 
this time by MEP Rothley. In this resolution it was proposed that 
the Council adopt a Regulation on the basis of Art. 235 of the EEC 
Treaty. The Regulation was to stipulate that the contents of the 
ECHR, as well as the rights and freedoms resulting from the common 
principles of the Constitutions of the Member States, were to be 
binding upon the Community. 

è 

In November 1990 the Commission reiterated its proposal with regard 
to the Community’s accession to the ECHR. It requested the Council 
to agree to undertake action to request accession by the Community 
to the ECHR and to give the Commission permission to start negoti- 
ations to that effect. The Commission emphasized again that 
accession does not exclude the creation of a special Community 
catalogue of fundamental rights."4 The Council has not reacted so 
far. 


69 European Parliament Doc. 1-476/80. 

70 International Convention on Civil and Political Rights, International Convention 
on Economic, Social and Cultural Rights. 

71 See also para. 4 infra. 

72 EP Doc. B2 - 123/85. 

73 EP Doc B2 - 494/87. 

74 Commission SEC (90) 2087 def., Brussels 19 November 1990. 
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3.3 Incorporation of Fundamental Social Rights 


In its opinion on the Social Aspects of the Internal Market”?, the 
Economic and Social Committee emphasized the importance of incor- 
porating fundamental social rights. 


It proposed the adoption of a framework Directive which would 
contain the following elements: 


- the right of all workers, irrespective of contractual status 
and thus including part-time and fixed-term contract workers, 
(a) to negotiate and be covered by collective bargaining 
agreements or professional agreements, (b) to be protected by 
health and safety measures at the workplace, and (c) to con- 
tribute to and benefit from social security schemes; 

- a banon repeated renewal of fixed-term contracts; 

- the right of workers to be informed and consulted in deci- 
sion-making bodies on technological innovation and on chan- 
ges which affect business structures, the organization of 
production, and employment.7$ 


On several occasions the European Parliament, too, has pressed for 
the incorporation of fundamental social rights. In the above-men- 
tioned Draft Resolution on the extension of social and human rights 
in the European Community,7” the Parliament expressed its desire 
that an extensive number of rights be laid down in a Community 
Charter of Economic Social and Cultural Rights. The rights men- 
tioned concern labour and working conditions, social organization, 
special protection of children and youth, vocational (choice) guidance 
and training, social security, national health, family life, rights of 
foreigners, cultural rights and political rights and duties. The reason 
for presenting such a comprehensive Charter, is that, according to 
the Resolution, the European Social Charter has become less effec- 
tive and that, therefore, the Community should approve an entirely 
new Charter. I will come back to this express criticism of the Euro- 
pean Social Charter in para. 4 infra. For the moment, suffice it to 
note that, if such a comprehensive Charter were to become part of 
Community law, the functioning and even the continued existence of 
the European Social Charter would be placed in jeopardy. 


75 See note 2 supra. 
76 See para. 1.2. supra. 
77 See note 69 supra. 
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It is tempting to embark on an analysis of the rights enumerated in 
the proposed Charter here. However, since the proposal amounts to 
forty provisions, an analysis of their contents would fill an entire 
book. For the moment it is sufficient to conclude that the proposed 
Community Charter would cover most of the economic, social and 
cultural rights laid down in similar Treaties and Conventions. 


In the late eighties the inclusion of a comprehensive list of 
economic and social rights in Community law were high on the Com- 
‘munity agenda. In November 1988, President Delors and Vice-Presi- 
dent Marin of the Commission sent a request to the Economic and 
Social Committee to draw up a Community Charter of basic social 
rights.78 The Commission included a list of the main themes to be 
dealt with: social protection, social dialogue, collective agreements, 
work contracts, health and safety of workers, lifelong education, 
equality of men and women at work, and informing and consulting 
employees. This goes much further than the proposal of the Commit- 
tee itself put forward in its above-mentioned Opinion on Social 
Aspects of the Internal Market. The Commission is putting pressure 
on the Committee to start work on the Charter immediately. It 
asked the Committee to present its opinion by early 1989, to allow 
the Commission to present a proposal to the Council in the first 
half of the same year. 


At the Rhodes summit in November 1988 the European Council em- 
phasized again the importance of the social dimension of the 
Internal Market. It stated that the competitivity of the market 
cannot be regarded as an end in itself, but has a much wider 
objective, namely to ensure the maximum well-being of all, in line 
with the tradition of social progress which is part of Europe’s 
history.?9 

Apart from welcoming a number of initiatives in the social area, the 
European Council made it known that it was waiting for the Com- 
mission to present proposals on the implementation of social rights, 
drawn from the Social Charter of the Council of Europe. 


In the beginning of December 1988 the European Trade Union Con- 
federation (ETUC) adopted a document concerning a Community 


# 


78 See para. 2.2.7. supra. le 
79 Europe, 4 December 1988, No. 4907 Special Edition, p.2. 
80 Ibidem. 
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Charter of social rights. The social dimension of the Internal 

Market, according to the ETUC, must be based on a platform of 

basic social guarantees to prevent social dumping and to ensure the 

convergence and constant improvement of ’social situations’ in the 

EEE: 

It advocates that Community laws to that effect be introduced 
and that the Member States’ recognize and ratify of existing inter- 
national treaties. It also suggests that a worker, a group of workers 
or a union be enabled to appeal to the Commission and the Court of 
Justice when the rights of workers are violated, or in cases of so- 
cial dumping or social ’deregulation’. 

It proposes that the following rights be implemented in Com- 

munity law: 

- the right to economic democracy in companies, the right to set 
up cross-frontier representation in multinational companies and 
the right to take collective action; 

- the right of workers to social protection, to protection under 
legislation of working conditions and to protection against the 
social consequences of structural changes linked to the competi- 
tion of the internal market; 

- the right to health and safety in the workplace; 

- the right to in- aeraliee training; mutual recognition of diploma’s 
and qualifications.8 


In February 1989 the Economic and Social Committee published its 
answers to the Commission’s request to it to draw up a Community 
Charter of social rights.82 While the Committee again paid tribute to 
the idea of guaranteeing social rights in Community law its Opinion 
on the incorporation of a written catalogue of rights caused con- 
siderable confusion. Some national newspapers informed their readers 
that the Committee had rejected the idea of a Community Charter of 
Social Rights altogether. It seems, however, that the Committee only 
rejects the idea of classifying the Community’s instrument(s) to 
protect fundamental social rights in the form of, e.g., a *Charter’ or 
a ’Treaty. The Committee feels that it is important not to classify 
the legal status of the instruments enshrining the basic social guar- 
antees to be enjoyed by Europeans using such traditional inter- 
national social law terms as Charter, Treaty, Convention or Cove- 
nant.83 In the Committee’s view such a classified Charter, Treaty, 


81 Europe, 10 December 1988, No. 4912, p. 13. 

82 Economic and Social Committee, Basic Community Social Rights, Opinion 270/89 
of 22 February 1989. 

83 Ibidem, p. 10. 
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etc. ‘would be tantamount to relegating Community social policy to 
second place in the completion of the Single Market’.84 The Com- 
mittee proposes a more pragmatic approach. It advocates that ’the 
instruments and procedures specified in the Treaty are the ones to 
be deployed to (a) ensure that basic social rights are protected 
‘under the Member States’ legal systems and (b) facilitate implemen- 
tation of those social measures which are a sine qua non for the 
Internal Market to operate smoothly°.8° In a press-conference fol- 
lowing the presentation of the Committee’s Opinion its rapporteur 
| Mr. Staedelin did not explain what the exact nature of these instru- 
ments or procedures would be, but he made it clear that the prin- 
ciple of subsidiarity of Community legislation was one of the four 
bases upon which the Opinion was founded. The Community should 
leave room for Member States to legislate and for employers and 
workers to negotiate agreements.88 


As for the definition of the rights to be guaranteed, the Committee 
refers to the rights laid down in existing treaties, which are the 
result of agreements between governments and social partners at 
various international levels. These rights could be incorporated on 
short notice, as part of the internal market, into the legal orders of 
the Member States.87 È 


The Committee thus proposes to look at existing provisions first and 
to redefine these in terms of rights guaranteed by the new internal 
market. The area of application needs to be wide enough to ensure 
that all social and economic groups and all categories of workers are 
protected in the whole Community.88 At the same time, the Commit- 
tee points out that it is concentrating for the time being on funda- 
mental social rights which are particularly urgent in relation to the 
establishment and functioning of the internal market ’so as to incor- 
porate a coherent, independent set of rules into the Member States” 


common heritage’.89 


Finally, the Committee notes that it is not necessary to incorporate 
a comprehensive social policy into European legislation. It expresses 


84 Ibidem 

85 Ibidem. 

86 Europe, 24 February 1989, No. 4962, p. 10. 
87 Loc.cit. note 81 supra, at p. 4. 

88 Ibidem, at p. 2-3. 

89 Ibidem, at p. 4. 
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the opinion that, on the basis of existing social attainments result- 
ing from experiences from various areas, fundamental social rights 
should be laid down, but national differences within the European 
Community should be respected.90 


The Opinion contains some obscure, inconsistent and contradictory 
expressions. However, the Committee seems to be in favour of firmly 
incorporating fundamental social rights in Community law. It wanted 
the ’instrument’ guaranteeing fundamental social rights to be adopted 
before the end of 1989; it even wanted to be given the task of 
supervising the implementation of the ’measures’ which will be 
determined.°! At the same time it did not want Community legisla- 
tion to be based on this ‘’instrument’ before Member States and 
social partners have acted of their own accord. 


In spite of this criticism of the wording, which might have been the 
result of compromises on the one hand and lack of drafting time on 
the other, the importance of this Opinion liès in the fact that the 
Economic and Social Committee did not reject the incorporation of 
fundamental social rights in Community law. On the contrary, it 
seemed to be very much in favour of the adoption of a Community 
instrument to ensure this before the end of 1989. 


4. EFFECTS OF COMMUNITY INTERFERENCE IN SOCIAL 
RIGHTS AND SOCIAL POLICY ON THE POSITION 
OF THE EUROPEAN SOCIAL CHARTER 


Given the various political statements and concrete proposals on the 
subject, it would appear that the prospects for the implementation 
of a Community Bill or Charter of fundamenal social rights were 
better than ever before even though it was not yet clear what the 
contents or legal status of such a Charter would be. 4 

The possibilities ranged from a comprehensive Charter of Economic, 
Social and Cultural Rights, which would become part of the EEC 
Treaty, to a small series of provisions laid down in a frame-work 
Directive. Preferably the option of yet another ’Solemn Declaration’ 
by the Heads of State and Governments on the importance of fun- 
damental rights in Community law was going to be avoided. Such a 


90 Ibidem. 
91 Ibidem,at p. 11. 
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legally non-binding declaration would add very little substance to 
the protection of fundamental rights in Europe. 


The question to be discussed at this point is how a Community 
Charter of social rights would affect the functioning -or, as 
mentioned before, even the continued existence, of the European 
Social Charter. In other words: would there be room for two 
European Social Charters? It must be realized, of course, that we 
are talking here of two different ’Europes’. The European Social 
Charter, an instrument of the Council of Europe, covers a much 
wider geographical area than the EEC. In addition to all the EC 
Member States, Austria, Czechoslovakia, Cyprus, Finland, Hungary, 
Iceland, Liechtenstein, Malta, Norway, San Marino, Sweden, Turkey 
and Switzerland are Member States of the Council of Europe. 
Czechoslovakia, Finland, Hungary, Liechtenstein, San Marino and 
Switzerland have however yet to ratify the ESC as have the EC 
Member States Luxembourg and Portugal. The ESC is nevertheless 
applicable in a number of European countries which are not EC 
Member States and would, therefore, remain an important European 
instrument for the protection of social rights. The ESC would, more- 
over, retain its significance in those areas of national law of the EC 
Member States which are not covered’by Community law. 


Notwithstanding these arguments in favour of the continuing exist- 
ence of the European Social Charter, there is very real danger that, 
once the Community moves into certain areas of social law, the 
ESC’s provisions covering those areas will lose their significance. 
This is probably best illustrated by the example of the developments 
in European law on equal pay and equal treatment of male and 
female workers. 


Article 4, paragraph 3 of the European Social Charter which was 
signed in 1961 recognizes the principle of equal pay for work of 
equal value. In its long-standing case law concerning Art. 4, para. 3, 
the European Social Charter'*s Committee of Experts noted many 
inconsistencies with this principle in the national laws and practices 
of several Contracting Parties which are also Member States of the 
European Community. Their observations, however, led to little or no 


changes in national law.°? i 


92 See the Conclusions of the ESC Experts, now published every year by the 
Council of Europe. 


137 


Lammy Betten 


Then the Community moved into this field. Art. 119 EEC-Treaty 
recognizes the right of equal pay for equal work. The principle had 
to be implemented in the Member States by the end of the first 
stage of the transitional period (31 December 1962). A study 
presented to the Commission in 1972°* showed that the principle was 
not applied in practice in any of the Member States.?* The Court 
and the Commission have since then proceeded to force the Member 
States to adopt the principles of equal pay and equal treatment. A 
number of Directives?® were issued, the contents of which had to be 
incorporated into the national laws of the Member States. The Court 
has held that the principle of equal pay is one of the fundamental 
principles of Community law?6 and that the general principle 
prohibiting discrimination on the basis of sex, is one of the 
fundamental rights guaranteed by Community law.9” In a series of 
judgments the Court has made it clear that Art. 119 and the Direc- 
tives on equal pay and equal treatment have to be implemented to 
the letter, regardless of cost and of the major changes in national 
labour or social security legislation such implementation may require. 
The principle of equal pay had formed part of other treaties, notably 
ILO Conventions®8 and the European Social Charter long before the 
EEC Directives were issued, but the implementation of the principle 
in the EC Member States took place only after the Directives 
became operational in Community law. 


This example shows that because of its primacy and the relative 
ease with which it can be enforced before national courts. 
Community law is likely to be far more effective in implementing a 
principle or a policy than the European Social Charter. In the face 
of Community policy in this area, Art. 4, para. 3 ESC has paled into 


93 Bob Hepple, loc.cit. note 21, at p. 79. 

94 It is interesting to note that France which had insisted on inserting the prin- 
ciple in the EEC Treaty because it recognizes the right of equal pay in its 
Constitution, also did not comply with Art. 119 in practice. 

95 See note 26 supra. 

96 First Defrenne Case, Case 80/70, (1971) ECR, p. 445 et seq., at p. 473. 

97 Third Defrenne Case, Case 149/77, (1978) ECR, p. 1365 et seq., at pp. 1378- 
1379. For an extensive discussion of (the effects of) Community Law on equal 
pay and treatment, see: Sacha Prechal and Noreen Burrows "Gender Discrimina- 
tion Law of the European Community", Aldershot/Brookfield, 1990. 

98 ILO Conventions Nrs. 100 (1951) on Equal Remuneration; Nr. 111 (1958) on 
Discrimination (Employment and Occupation); and Nr. 156 (1981) on workers 
with family responsibilities. 
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insignificance at least as far as most of Western Europe are con- 
cerned. This is likely to happen again if and when the Community 
decides to extend its intervention into other areas of social rights 
and policy. Indeed, most of the *’main themes’ which the Commission 
has proposed (see para. 3.3. supra) for incorporation into the Com- 
‘munity Charter of social rights: social protection, social dialogue, 
collective agreement, work contract, health and safety of workers, 
education, equality of men and women at work, informing and con- 
sulting employees are also covered by the European Social Charter. 
Once these social rights are incorporated into a Community Charter, 
they are likely to be followed up by Community legislation in these 
areas of law. 


4.1 ’Survival-techniques’ for the European Social Charter 


The major question for the Council of Europe seems to be, there- 
fore, how to ensure that a Community Charter of Social Rights does 
not supersede the European Social Charter on the European scene. 
In my view there are two options which are not necessarily mutually 
exclusive. On the contrary, it is submitted that the second option 
stands a much better chance if the fitst is carried out. 

The first option is to improve the standards of the European 
Social Charter and to introduce an individual right of complaint. 
This would allow the Charter to have much greater impact than it 
does at present. 

The second option is for the Council of Europe and the Com- 
munity to work together to develop the protection of fundamental 
social rights under Community law and under the European Social 
Charter. 


4.1.1 Improvement of the Standards of the European Social Charter 


The improvement of the standards of the European Social Charter in 
‘order to make it an important instrument for the protection of 
social rights in Europe is discussed in depth in professor Harris 
paper, so the arguments will not be repeated here. For the moment, 
suffice it to point out that in times of high unemployment, of a 
growing number of poor people, and of a general change in labour 
relations, social rights are coming more and more into the centre of 
attention of those concerned with the quality of life and the protec- 
tion of fundamental rights. The Council of Europe must now face 
the fact that its Charter, which has remained more or less unmod- 
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ified since its inception, has not been to the fore in the battle for 
the protection of social rights in Europe. Whereas the European 
Convention on Human Rights has occupied an extremely important 
position in the protection of civil and political rights in Europe and 
has gained a great deal of popularity amongst European citizens 
(witnessed by thousands of complaints arriving at the Strasbourg 
Commission each year), the European Social Charter has remained an 
obscure instrument. It is hardly ever referred to in proceedings 
before national courts, mainly because most of its provisions are not 
self-executing and cannot, therefore, be invoked successfully before 
those courts; publications on the Charter, be it in professional 
periodicals or popular papers, are very thin on the ground; and trade 
unions hardly ever make use of their right to comment on the bien- 
nial national governmental reports on the implementation of the 
Charter (Art. 23 ESC). 


The main deficiencies of the Charter are its weak provisions and the 
fact that individuals or organizations cannot lodge complaints of 
violations of the provisions of the Charter. It is submitted that, if it 
is to gain importance and to become a useful instrument like the 
European Convention on Human.Rights, the Charter needs a radical 
overhaul. It is submitted that the following steps have to be taken 
in the near future: 


- a number of the provisions of the Charter must be redefined so 
that they are no longer mere instruction norms to the Govern- 
ments but enforceable rights of citizens. It is obvious that not 
all provisions can be changed in this way but a considerable 
number can be transformed into legal rights. This may mean that 
in the future, two Charters will have to be created: one with 
legal social rights and one with instruction norms. 

- individuals and/or organizations must be given the possibility of 
lodging complaints concerning violations of the Charter before 
a commission or court of fundamental social rights. It is not the 
first time that this has been proposed°®’, but so far no steps 
have been taken in this direction. 

- the present supervision procedure must be reviewed with a view 
to decreasing governmental/political influence. Moreover, a for- 
mal role for trade unions and employers’ organizations has to be 


99 See, e.g., Recommendation 879 of 1978 adopted by the Parliamentary puemgbly 
on 28 September 1978. 


140 


Prospects for a Social Policy 


created, following, for instance, the example of the ILO super- 
vision procedures 
- new provisions must be drawn up on the rights of (collectivities 
of) workers in the light of modern developments in the labour 
| process, e.g. introduction of new technologies, flexible labour 
©. contracts, internationalization of companies, etc. 


It is submitted that, if these measures are not taken in the near 
future, the ESC will shortly become very insignificant as an instru- 
ment of European social policy, not only because it could be super- 
seded by the creation of a Community Charter of social rights, but 
also because of sheer lack of interest of the Member States of the 
Council of Europe, a number of which have not yet ratified the 
Council’s Charter.1° At this point in time, however, it seems very 
unlikely that the governments of the Council of Europe Member 
States are willing to undertake any of the above-mentioned steps to 
improve the Charter’s performance. In spite of many requests by the 
Parliamentary Assembly and an impressive plea by the Secretary- 
General, Marcelino Oreja!%, no steps have so far been taken, apart 
from the addition of a Protocol which somewhat belatedly, added a 
few new rights to the Charter.102 


è 


4.1.2  Co-operation between the Council of Europe and the Com- 
munity on the Creation of a Community Bill or Charter of 
Social Rights. 


The reluctance on the part of the Council of Europe Member States 
to improve the substantive as well as supervisory standards of the 
Charter leaves Europe with an ineffective European Social Charter 
which would not provide adequate guidelines for the creation of a 
Community Charter of social rights. The European Parliament has 
already expressed its opinion on this matter. In its Resolution on the 


100 For a survey of the impact of the Charter in the States that have ratified it, 
see: 25 Years European Social Charter, A.Ph.C.M. Jaspers/L. Betten (eds), De- 
venter 1988. 

101 For a survey, see L. Betten, Activities of Human Rights Organs in the Field 
of Labour law and Industrial Relations’, in International Journal for Compara- 
tive Labour Law and Industrial Relations, 1987/1988, Vol. 3, Issue 4, p. 261 et 
seq. 

102 L. Betten, "The Protocol to the European Social Charter: more rights, a better 
impact?’ Netherlands Quarterly of Human Rights, vol. 6 (1988), p. 9 et seq. 
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extension of social and human rights in the Community!98, the Par- 
liament clearly indicated that it did not advocate the idea of using 
the European Social Charter as an example or guideline for the 
incorporation of fundamental social rights in Community law. 104 

At the Rhodes Summit the European Council stated,however, that 
the drafters of a Community Charter should draw inspiration from 
the European Social Charter.!9® On the occasion of a visit to the 
Economic and Social Committee, Director-General Francis Blanchard 
of the International Labour Organisation (ILO) said that the Com- 
munity should base itself on norms laid down in ILO Conventions 
and in the European Social Charter. He warned that the Community 
Charter should not present lower standards than those already laid 
down in international treaties.196 


At the moment there seem to be three options with regard to the 
implementation of fundamental social rights in Community law, all of 
which would affect the European Social Charter one way or the 
other: ì 
l. maintaining the status quo 
2. accession to / formal incorporation of the ESC 
3. creation of a special Community Charter of social rights 

i 
4.1.21 Maintaining the Status Quo 


As the ILO Director General Francis Blanchard suggested during his 
visit to the Economic and Social Committee, the Community could 
achieve the protection of social fundamental rights by adopting 
norms already recognized in ILO conventions and the ESC. A selec- 
tion of these norms could be formalised by a solemn declaration by 
the Community.197 

Even without such a declaration it would be possible to protect 
fundamental social rights in Community law on the basis of the ESC. 
The ESC (like the ECHR) is mentioned in the preamble of the Single 
European Act as one of the bases for the Community to promote 
democracy. This gives the EC Court of Justice enough grounds to 
refer to the Charter in its judgments. 


103 See note 69 supra. 

104 See also para. 3.3. supra. 

105 Europe, loc.cit. note 78 supra, at. p. 2. 

106 Press communiqué of the Economic and Social Committee, PC 85/88, Brussels 
15 December 1988, p. 1. 

107 Ibidem. 
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The Court referred repeatedly to the European Convention, long 
before it was mentioned in the preamble. It referred once to the 
ESC - after the new preamble had been adopted.198 


On the basis of the status quo the protection of fundamental (social) 
rights in Community law could be safeguarded by praetorial protec- 
tion. The Court of Justice would be free to refer not only to the 
international treaties mentioned in the preamble, but also to pro- 
visions of other international treaties of which -preferably- all the 
Member States are signatories. This would create the -obvious- 
danger of differing interpretations. This would mean that a right 
could be interpreted differently under Community law and by the 
supervisory bodies of the European Social Charter (if we limit our- 
selves to this treaty). Advocates of this solution would argue that 
this problem has so far not arisen with regard to the application of 
provisions of the ECHR in Community law. There is, however, a 
major difference between the ECHR and the ESC. The judgements of 
the European Court of Human Rights are binding while the ’case 
law’ of the supervisory bodies of the ESC is not. The Council of 
Europe’s Committee of Ministers may make ’any necessary recom- 
mendations’ to Contracting Parties!°9, which they have never done 
so far. Another aspect is that the inferpretations of the two main 
ESC supervisory bodies, the Committee of Independent Experts and 
the Committee of Governmental Representatives!!0 tend to diverge. 
This may give the EC Court of Justice more freedom to interpret 
the ESC provisions according to its own opinion as it did, in fact, 
in the case of Vincent Blaizot and a number of Belgian universities 
against the Belgian State.!!! In that case Article 10 of the European 
Social Charter was mentioned in addition to other arguments, to 
support the view that university education has to be seen as a form 
of vocational training.!!? Although the argument itself had the 
status, more or less, of an obiter dictum in this case, it did lead to 


108 Blaizot-case, loc.cit. note 33 supra. 

109 Art. 29 ESC. 

110 Properly speaking there is only one ESC supervisory body charged with inter- 
preting the Charter’s provisions, i.e. the Committee of Independent Experts. 
Since a few years, however, the Committee of Governmental Representatives 
started the practice of interpreting, too. Even though this practice is not very 
well compatible with the Charter itself, according to the facts it is correct to 
speak here of the ESC supervisory bodies interpretations. 

111 Loc.cit. note 33 supra. 

112 Loc.cit. note 33 supra, consideration no. 17. 
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the ECJ interpretation that the right to vocational training laid 
down in Art. 10 ESC includes university training as well. (The case 
law of the ESC supervisory bodies does not deal with this question 
explicitly). 


The ’danger’ of varying interpretations is not limited to the case of 
maintenance of the status quo but would also arise if the options of 
accession to or incorporation of the ESC are chosen. In these cases, 
interpretations by the EC Court of Justice of the ESC provisions can 
either concur with or dissent from the interpretation of the ESC 
supervisory bodies. In the first option, however, the latter have no 
power to call the ECJ to order in the case of a dissenting inter- 
pretation. The extent to which this would be possible or likely in 
the second option (which, in fact, contains two options), will be 
discussed hereafter. Also in the case of the Community opting for a 
special Charter of social rights (the third option), the rights in- 
volved could be given a different saieaniraraGion than under other 
international treaties. 


Why would it be so ’dangerous’ to have more than one interpreta- 
tion of social rights? At present. this is the case already: the inter- 
pretation of several social rights by the ILO supervisory bodies 
differs from the interpretation Of similar rights by the ESC super- 
visory bodies. So far, this has not caused much confusion. The dif- 
ference and the ’danger’ lies in the effect of Community law as well 
as in the competence of the European Court of Justice to review 
national acts in the framework of Community law. Differing inter- 
pretations may create confusion because of the predominance of 
Community law, because of its direct effect in many cases, and 
because of the fact that the ECJ does not only review the acts of 
Community organs but also the acts of organs of the Member States 
carried out in ’the framework of Community law?113 because, in 
other words, it is not always clear where national law is purely 
national law and where it is Community law. 


This brings us to the main disadvantage, both from the legal and the 
political point of view, of maintaining the status quo: the lack of 
legal certainty. It is not clear exactly which provisions are ap- 
plicable in Community law, or which provisions the Court should 
base its judgements on. This lack of a priori knowledge of the ap- 
plicable provisions affects not only the citizens of the Member Sta- 


113 Demirel case, loc.cit. note 66 supra. 
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tes, but also the -other- Community organs and organs of the Mem- 
ber States, acting in the framework of Community law. 

It is submitted that the ECJ’s power to review acts of the Com- 
munity organs and of organs of the Member States acting in the 
framework of Community law as well as the fact that citizens of the 
Member States can be and are affected directly by Community law 
necessitate a sound legal basis providing a priori knowledge of 
which provisions are applicable in Community law and of the exact 
substance of these provisions. 

If only for this reason, option one should be rejected. In view 
of this conclusion, a discussion of the effects of this solution on the 
ESC may at first sight seem superfluous. 

However, as long as a Community Charter of social rights does 
not form part of (written) Community law, option one is the status 
quo. In spite of all recent attempts at Community level to encourage 
serious moves towards the creation of a Community Charter, it may 
in the end turn out to take rather a long time before all parties 
involved agree with the contents, form and effect of such a Charter. 


How does the present status quo effect the European Social Charter? 
So far, the ECJ has referred to it once since the coming into force 
of the preamble of the Single Europèan Act: in the Blaizot case. In 
this case however, it was not Community law ’pur sang’ that was 
reviewed by the Court, but Belgian legislative acts, determined in 
the framework of Community law.1!4 This is particularly interesting, 
because Belgium had, at that time, not yet ratified the ESC. In 
other words, this is a perfect example of how the ESC may be ap- 
plied in national law through the effects of Community law. 

In this and in less drastic ways, the effect of the provisions of 
the ESC may be expanded considerably on a rather obscure legal 
basis. The extent to which the Council of Europe would be happy 
with this ’backdoor’ effect remains to be seen. Even though the 
implementation of the Charter is extended in this way, the process 
by which this happens is completely out of the hands of the Council 
of Europe. And it seems to be beyond doubt that this effect is 
exactly the reason why certain Member States are very reluctant to 
incorporate another international treaty into Community law, either 
by praetorial or by legislative action. 


114 Ibidem. 
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422 Accession to/Incorporation of the European Social Char- 
ter 


One obvious way of creating a social Charter would be to accede to 
the ESC or to incorporate the contents of this Charter into Com- 
munity law. 

It is submitted that accession to the ESC seems to be a rather 
unattractive option. It would cause a number of unnecessary formal 
and procedural problems, which would take a long time to be 
solved.115 Opting for this solution would be bargaining for yet 
another standstill of ten years as far as the protection of social 
fundamental rights is concerned. 


Opting for accession to or incorporation of the ESC would have the 
advantage of there being only one ESC in Europe. 

It does not necessarily exclude different interpretations of the 
Charter’s provisions by the proper ESC supervisory bodies on the 
one hand and by the ECIJ on the other. If the* Court’s interpretation 
were to create a legal situation which would be incompatible with 
the Charter’s provisions according to the ESC supervisory bodies’ 
interpretations, the Community would formally have to change this 
situation in order to comply with the Charter. The same would go, 
of course, for any law or practice that would be incompatible with 
the Charter. A situation like this in which one internationai orga- 
nization demands corrections in the law of another organization is 
somehow very hard to imagine. It would probably lead to a lot of 
political hassle and competence fights, not only between the organi- 
zations but also between the ministers at the national levels. 


The other obvious option which would avoid all the difficulties and 
problems outlined above, would be to incorporate the contents of the 
Charter. The substantive provisions of the Charter would then be- 
come Community law. However, there would be no procedural im- 
plications as far as the Council of Europe Social Charter is con- 
cerned. In this solution, too, there would be still one European 
Social Charter. The implementation of the Community Charter, how- 
ever, would be entirely different from that of the Council of Europe 
Charter. As far as the interpretation is concerned, the ECJ could go 
its own way even though it might keep an eye on the ’case law’ of 
the ESC supervisory bodies. 


115 See L. Betten, loc.cit. note 60 supra. 
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One of the two options mentioned here would probably be the 
most attractive from the point of view of the Council of Europe. 
The ESC would, indeed, gain prominence. The advocates of a strong- 
er ESC might see in this the possibility of making the Charter itself 
a stronger instrument. Interest in the Charter outside Community 
‘law might be raised considerably. All this speculation has, however, 
a major drawback: through Community law the ESC would have the 
impact -at least in European Community Member States- that the 
| same States in their capacity of Member States of the Council of 
Europe have so carefully avoided. They have been very slow in im- 
plementing the Charter as interpreted by the Committee of Indepen- 
dent Experts, if indeed they have done so at ali. They have kept the 
secretariat of Charter on a very limited budget. They have, summa 
summarum, done everything to keep the Charter’s profile in Europe 
as low as possible. Apart from this, some Member States would ob- 
Ject to the fact that through Community law, the ESC might become 
part of their domestic law. I have already pointed out that this 
could become a major objection to the options of acceding to or 
incorporating the ESC into Community law, or by the transposing 
by the Court, of the provisions of the Charter into Community law. 


There is, however, a more substantial reason why the accession and 
incorporation are by no means the best options available. The Euro- 
pean Parliament has stated that the ESC is no longer an effective 
instrument.!!6 It may be added that the provisions of the Charter 
badly need to be reviewed and adapted to the demands of the pre- 
sent times which have changed considerably since the ESC was 
drafted in the fifties. Admittedly, part of this problem can be and is 
resolved by the ’case-law’ of the Committee of Independent Experts, 
but part of it is not and cannot be solved that way, because it 
concerns rights that do not form part of the Charter. Moreover, the 
Expert’s ’case-law’ has, unfortunately, not gained the authority 
which the judgments of, e.g., the European Court of Human Rights, 
have gained. 

Some of the ESC°s provisions are clearly out of date. All in all, 
the substantive provisions of the Charter represent the lowest com- 
mon denominator of social law in Europe and this was recognized by 
some commentators as early as the beginning of the sixties.1!7 Art. 


[ai 


116 See para 3.3. supra. 

117 In this sense, see W. Henkelman. Die Europàische Sozialcharta, in Soziale 
Sicherheit 1962, p. 12. ’(...) bewegt sich der materiélle Inhalt der Bestim- 
mungen der Sozialcharta an der unteren Grenze des sozialen Rechts in 
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2, for instance, stipulates that the Contracting Parties undertake to 
provide for a minimum of two weeks annual holiday with pay. Other 
provisions are so clearly the victim of a difficult compromise that 
they do not provide a desirable standard of protection. Arts. 2 and 3 
of tha First Protocol added to the Charter form a good example of 
this. 


To incorporate the Charter or the accede to it would transfer the 
inheritance of a problematic compromise made in the fifties to Com- 
munity law. In view of the new élan with which the Community 
apparently faces the social aspects of the internal market, accession 
to or incorporation of the ESC would, therefore, be an anachronism. 


4.1.2.3 Creation of a Special Community Charter of Social Rights 
- the Option 


This option had the attraction of creating thè opportunity of pro- 
viding the Community with an up-to-date and precise list of social 
fundamental rights. There is of course no guarantee that this will 
happen, that the rights will be comprehensive or, indeed, fully im- 
plemented. ì 

Many of the problems described or pointed out above apply to 
this solution as well. The danger of weak compromises is particularly 
great. Some Member States will probably resist any system of social 
fundamental rights in Community law that could have effects in 
their domestic law systems. An important question is whether em- 
ployers and workers will agree on the contents and the effect of a 
Community Charter of social rights. 


However, there are a few aspects that made the prospects of a 
special Community Charter less gloomy then they seemed to be at 
first sight (see also para. 3.3. supra): b 


- there was apparently a wide-spread tendency within Community 
organs towards the creation of a Community Charter of social 
fundamental rights. 

- the Commission had indicated that it wanted a number of 
specific areas to be covered in the Charter. 


Westeuropa.' 
118 See L. Betten, loc.cit: note 101 supra. 
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- the Economic and Social Committee (employers and employees!) 
agreed on a rather detailed definition of some social rights. 

- the European Parliament formulated a large number of rights to 
become part of Community law. 


And there are, of course, the European Social Charter, the ILO 
Conventions, the International Covenant on Economic, Social and 
Cultural Rights and other international instruments to which the 
Community-drafters had recourse as bases for the definitions they 
were looking for. Some of these definitions would have to be adap- 
ted to Community circumstances, some could be adopted without 
much alteration. Some could not be adopted at all, while other 
rights could be formulated which do not yet form part of any inter- 
national treaties. 


The result could have been a new Charter of social rights, adapted 
to the special Character of Community law, and in tune with the 
demands of modern industrial society and of the functioning of the 
internal market. 


The disadvantages of this solution for the ESC are clear. It was 
already mentioned that the Council’of Europe’s Charter could be 
superseded completely on the European scene by a Community Char- 
ter. On the other hand, the Council of Europe may be sufficiently 
challenged by Community achievements in this area, to take a new 
start with the ESC and to give it what it needs to become an effec- 
tive instrument of protecting fundamental social rights in Europe. In 
how far this is indeed the case, is discussed by David Harris in Part 
I of this book. 

The prospect of two effective European Social Charters may 
cause some confusion. There will be a lot of social provisions to 
take into account and the problem of different interpretations of the 
same rights will by no means be resolved if the Community chooses 
this option. A new Charter could, however, signify a major step 
forward as regards the protection of social fundamental rights in 
Europe, within and outside the Internal Market. 


One such step could be that the European Social Charter concen- 
trate on those social rights, which are likely to be left out of or 
not developed fully in the Community Charter. A Community Charter 
and subsequent legislation would concentrate on workers’ rights. 
Community institutions would submit that the term ’workers’ is 
interpreted broadly and includes future and ex-workers as well. The 
basic preoccupation of Community law, however, lies still with the 
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functioning of an economic market and it seems unlikely that those 
who are not connected with employment on the labour side will 
receive much attention. In other words it is submitted that the 
rights of, e.g., the poor, children, women who were, are and will not 
be employed, ethnic minorities, etc. are unlikely to receive any 
priority in Community law. 

Instead of entering into competition with a Community Charter, 
it is submitted that the European Social Charter should concentrate 
on those social rights which are not protected or which are protec- 
ted to a lesser extent in Community law. This is not to argue that 
worker’s rights should be excluded entirely from the ESC; the argu- 
ment is to put far more emphasis than is presently the case on the 
other social rights, in order to create a future social policy for 
those categories of persons which do not seem to have received due 
attention in Europe up to now. 


5. ADOPTION OF THE COMMUNITY CHARTER OF 
FUNDAMENTAL SOCIAL RIGHTS - THE REALITY 


5.1 Introduction ; 
di 

In December 1989, eleven of the twelve members of the European 
Council finally signed the long awaited EC Charter of Fundamental 
Social Rights. The then British Prime Minister Margaret Thatcher did 
not take a pen from her famous handbag to put her signature to the 
Charter. That certainly was a disappointment, although not very 
unexpected. The British government had never given the impression 
of caring much about the ’social dimension’, let alone a Charter of 
Fundamental Social Rights. Long before December 1989, when the 
question of incorporation of the European Convention on Human 
Rights was discussed, the British had made it clear that they would 
refuse to support this idea. The fear that the European Convention 
might, through the backdoor of Community law, be incorporated into 
the British domestic legal order, proved to be too strong to allow 
any idea of formal incorporation of fundamental rights in Community 
law to florish (see also para. 3.1 supra). It should, therefore, have 
come as no suprise that Mrs. Thatcher kept her handbag closed 
when the Community Social Charter had to be signed. 

The question is, however, whether this fear of formal 
incorporation of fundamental rights in Community law, was justified 
in view of the legal as well as the political significance of the 
document. Indeed, as President Jacques Delors of the Commission 
stated in a meeting with the Commission of Social, Health'‘and 
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Family Affairs of the Parliamentary Assembly of the Council of 
Europe, the Charter was not meant to have any legal binding 
whatsoever.119 

In this paragraph, I will discuss the Community Charter and 
compare its contents to those of the European Social Charter (para. 
9.2), comment on its the legal and political significance (para. 5.3), 
and finally, present some conclusions (para. 5.4). 


5.2 The Contents of the Community Charter 


The Community Charter contains a preamble and two titles; Title I 
contains the rights and Title II some provisions with regard to its 
implementation (see further para. 5.3 infra) 

The preamble contains no less than sixteen considerations in 
which the reasons and the aims of the Charter are carefully spelled 
out. They declare the necessity of giving priority to the development 
and creation of employment in the completion of the internal 
market; of favouring approximation of improvements in living and 
working conditions and of offering improvements in the social field 
for workers in the European Community; of combating every form 
of discrimination; and of guaranteeing workers from non-member 
countries and their families treatment comparable (!) to that enjoyed 
by workers who are nationals of the Member States. 

The principle of subsidiarity, too, is emphasized in that 


*responsibility for the initiatives to be taken with regard to the 
implementation of these social rights lies with the Member 
States or their constituent parts and, within the limits of its 
powers, with the European Community (...)” 


The fundamental social rights of workers are laid down in Title I. 
They include provisions with regard to the rights to: freedom of 
movement; employment and remuneration; improvement of living and 
working conditions; social protection; freedom of association and 
collective bargaining; vocational training; equal treatment for men 
and women; information, consultation and participation for workers; 
health protection and safety at the workplace; protection of children 
and adolescents; the rights elderly persons and disabled persons. (Fog 


119 Conseil d'Europe, Assemblée Parlementaire, Commission des Questions sociales, 
de la santé et de la famille, AS/SOC (41)21, Strasbourg 4 October 1989, pp. 2 


and 3. 
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the 


full text of the Community Charter, see Annex I at the end of 


this book). 


5.2.1 Comparison between Community Charter and European Social 


Charter 


When the two Charters are compared,!?° it seems that the European 
Social Charter contains a whole list of rights and obligations which 
are not included in the Community Charter: 


120 
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the right to work (Art.l, para. 1 ESC); 

the obligation to provide for reasonable daily working hours and 
to progressively reduce working hours (Art. 2, para. 1); 

to provide for additional paid holidays or reduced working hours 
for workers engaged in dangerous or unhealthy occupations (Art. 
2, para. 4); 

the right to an increased rate of remuneration for overtime 
work (Art. 4, para. 2); 

the right of workers to a;reasonable period of notice for 
termination of employment (Art. 4, para. 4); 

the obligation to provide. for appropriate allowances for 
apprentices (Art. 7, para. 5); 

the obligation to provide regular medical control for young 
employees (Art. 7, para. 9); 

the obligation to ensure special protection against physicial and 
moral dangers to which children and young persons are exposed 
(Art. 7, para. 10); 

the right to maternity leave of at least twelve weeks (Art. 8, 
para. l); 

to obligation to consider it unlawful to give a woman notice of 
dismissal during her absence on maternity leave (Art: 8, para. 2); 
the right of employed mothers to sufficient time off to nurse 
their infants (Art. 8, para. 3); 

the obligation to regulate night work of women en to prohibit 
the employment of women in undergound mining and in all 
dangerous, unhealthy or arduous work (Art. 8, para. 4); 

the right to vocational guidance (Art. 9); 


See also the comparison presented by the Social, Health and Family Affairs 
Committee of the Council of Europe’s Parliamentary Assembly, Strasbourg 5 
October 1989, AS/Soc. (41) 17 (restricted). 
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- the right of all persons to protection of health (Art. 11); 

- the obligation to endeavour to raise progressively the system of 
social security to a higher level (Art. 12, para. 3); 

- the obligation to ensure that persons receiving state social 
assistance shall not, for that reason, suffer from a diminution of 
their political and social rights (Art. 13, para. 2); 

- the obligation to promote or provide social welfare services 
(Art. 14); 

- the right of the family to social, legal and economic protection 

ì (Art. 16); 

- the right of mothers and children to social and economic 
protection (Art. 17). 

(For the full text of the European Social Charter, see Annex II 
at the end of this book). 


There are a limited number of rights which are included only in the 
Community Charter: 


- the right to freedom of movement for every citizen of the 
European Community throughout the territory of the Community 
(Art. 1 CC); 

- the obligation to eliminate obstacles arising from the non- 
recognition of diploma’s or equivalent occupational qualifications 
(Art. 3, ii); 

- the obligation to approximate living and working conditions (Art. 
7); 

- the obligation to develop, where necessary, certain aspects of 
employment regulations such as procedures of collective redun- 
dancies and bankruptcies (Art. 7); 

- the obligation to stipulate the conditions of employment of 
every worker of the European Community in laws, collective 
agreements or a contract of employment (Art. 9); 

- the freedom not to join a professional organisation or trade 
union (Art. 11) 

- the obligation to allow contractual relations at European level 
(Art. 12). 


In spite of the more comprehensive character of the European Social 


Charter, the Social, Family and Health Affairs Committee proposes 
to consider a few modifications to it, in order to bring it ’into line 
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with current social developments’.!2! These proposals are to include 
in the ESC 


- the right to at least four weeks’ annual holiday for all workers 

- the obligation to maintain a social security system at least equal 
to that required for ratification of the European Code of Social 
Security122 

- the obligation to extend the rights in the Charter to all 
persons within the jurisdiction of a Contracting State!?3 


An additional remark is made with regard to the interpretation by 
the ESC-Committee of Experts of the regulation of night work for 
women and the prohibition of employing women in certain dangerous 
or unhealthy jobs (Art. 8 ESC), but there is no proposal to actually 
revise the text of this provision. 


5.3 The Legal and Political Significance of thie Community Charter 


Jacques Delors assured the members of the Council of Europe’s Par- 
liamentary Assembly that the Community Charter of Fundamental 
Social Rights is not a legally bigding instrument. According to the 
Commission’s President, the intention of the Charter is to serve as 
an exercise to see in how far Member States can recognise certain 
common values and ’to illustrate these in rights’.124 


In the present situation, the status of the Community Charter is, 
indeed, rather unclear. It is not a Community instrument, as not all 
twelve heads of State or government have signed it. It is not an 
international treaty either, and if it were, it would be a treaty not 
signed by all Member States. However, the Charter was not opened 
for ratification and it was clearly not meant to be an international 
treaty. The question is, what is it and what significance should be 


121 Idem, at p. 5. 

122 Article 12, paragraph 2 ESC now requires Contracting Parties to "maintain the 
social security system at a satisfactory level at least equal to that required for 
ratification of International Labour Convention (No. 102) Concerning Minimum 
Standards of Social Security". 

123 The present Charter obliges Contracting Parties to extend the rights in the 
Charter to citizens of other Contracting Parties. 

124 Loc. cit. note 119 supra, ibidem. 
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attached to it? Is it yet another solemn declaration, or is it some- 
thing more than that? 


According to its preamble, the Charter’s aim is, on the one hand 


"to build on the progress made in the social field, in particular 
through Community action’, 


and, on the other: 


"to be solemnly declared that the implementation of the Single 
European Act must be accompanied, either at Community level 
or at the level of the Member States or of their constituent 
parts, by a development of the social rights of citizens of the 
European Community, especially workers and self-employed 
persons’. 


These are not exactly very informative provisions. 


More revealing could be Title II - especially when compared to 
previous drafts - which contains the provisions with regard to the 
implementation and in which some obligations for the Commission as 
well as for the Member States are laid down. 

According to the draft-text of 30 May 1989,!2> the Member States 
which have signed the Charter have committed themselves 


*to take such steps as are appropriate and to mobilize all re- 
sources that may be necessary in order to guarantee the funda- 
mental social rights contained in this Charter and full 
implementation of the social measures indispensible to the 
efficient operation of the internal market’ (Para.32). 


This does not necessarily have to lead to legislative measures. It can 
also be achieved by ’encouraging both sides of industry’ to 
conclude collective agreements. 

According to the final text 


"It is more particularly the responsibility of the Member States, 
in accordance with national practices, notably through legislative, 
measures or collective agreements, to guarantee the fundamental 
social rights in this Charter and to implement the social 


125 COM (89) 248 final. 
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measures indispensable to the smooth operation of the internal 
market as part of a strategy of economic and social cohesion’ 
(Para. 27) 


The principle of subsidiarity is - again - firmly acknowledged in this 
provision. 


In the draft-Charter, the EC-Commission was invited to present 
activities in the social domain and, by the middle of 1990, ’an action 
programme with a set of related instruments’. In the final text the 
Commission is invited to submit ’as soon as possible’ intitiatives 


*’which fall within its powers, as provided for in the Treaties, 
with a view to the adoption of legal instruments for the 
effective implementation, as and when the internal market is 
completed, of those rights which come within the Community’s 
area of competence’ (Para. 28) 
The Commission immediately took up the ’invitation’: it presented its 
*Social Action Programme’ even before 1990. On the fifth of Decem- 
ber 1989, and thus even before the Community Charter was signed, 
the Commission presented a programme of action based on the Char- 
ter.126 (See further para. 5.3.1 infra). 


The draft text of the Charter instructed the Commission also 


’to present at regular intervals a report on the implementation 
of the principles of the Charter, in parallel with the 
implementation of the Treaty of Rome as amended by the Single 
Act.’ (Para. 34) 


Those reports would have to be transmitted to the Council of Minis- 
ters, the European Parliament and the Economic and Social Commit- 
tee. It was not revealed which measures were to be taken on the 
basis of that representation. The final text is equally dubious. It 
reads that the Commission ’shall establish each year (...) a report on 
the application of the Charter by the Member States and by the 
European Community’ (Para. 29). This report ’shall be forwarded to 
the European Council, the European Parliament and the Economic 
and Social Committee’ (Para. 30). If the text of this provision has to 
be interpreted very strictly, it does not contain an obligation for 


126 COM (89) 568 def. 
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the three bodies even to examine the reports. Even though this may 
seem to be farfetched, it should be kept in mind that, under the 
EEC-Treaty before the Single Act, although the Council of Ministers 
was obliged to ask the advisory opinion of the European Parliament, 
it was not obliged to do anything about it. It could, and this 
° happened regularly, put the advisory opinion aside without any com- 
ment to justify disregarding it. 


Do these provisions conflict with Monsieur Delors’ remarks that the 
| Charter is legally non-binding? It may be assumed that the Charter 
does not contain any ’legal rights’, i.e. rights which the individual 
can invoke in court. It is clear that this was not the intention of 
the signatories and even though some provisions are formulated in 
such a way that they could have direct effect, the status of the 
document itself is as yet too unclear to submit that ’Community 
citizens’ can rely on them in court. 

Title II of the document does, however, put a number of 
obligations - however weak - on the Member States as well as on 
the EC-Commission. The committment expressed in paragraph 27 of 
the Charter is a clear obligation to create a policy aimed at guaran- 
teeing the fundamental social rights contained in the Charter. Should 
this be interpreted as a legal obligation or as a mere political 
statement of intent? In view of treaties containing social rights (for 
instance the European Social Charter), the wording in the Com- 
munity Charter expressing the Member States” commitment, does, in 
substance, not differ very much from that used in the other treaties. 
The European Social Charter obliges the Contracting States ’to 
undertake steps’ to realize progressive achievement of the rights 
laid down in that Charter. These are considered to be legal 
obligations; their basis is, however, a treaty duly signed and ratified. 
It was submitted that Community Charter is not an international 
treaty nor an instrument of Community law nor does there seem to 
be any other basis upon which to argue that the Charter creates 
legal obligations. The preamble itself makes it pretty clear that the 
signatory States had no intention whatsoever of creating a legally 
binding instrument. It mentions explicitly that ’the implementation of 
the Charter must not entail an extension of the Community’s powers 
as defined by the Treaties’. It is submitted that this situation will 
not change when and if Great Britain decides to adopt the Charter. 
Even though in that case the Charter may become a Community 
instrument, it does not become a legally binding instrument. 


Where does this leave the Community Charter? Does any significance 
have to be attached to the role reserved for the EC-Commission, 
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which would already suggest that it is a Community instrument in 
spite of the fact that not all Member States have signed it? Would 
that not be putting the cart before the horse as the Commission’s 
role was based on the presumption that all Member States would 
sign? 


Are these questions of any importance, in view of the fact that, in 
spite of the obligations of the signatories laid down in paragraph 27 
of the Communy Charter, there is no supervision on the 
implementation of these obligations? Would not accepting the latter 
position be the same as admitting that a perfectly useless instrument 
had been created? That conclusion seems to go rather far. Although 
the status - and thus the legal significance - of the Community 
Charter is no doubt obscure, at least one of its provisions was im- 
plemented by the Commission when it presented its ’Social Action 
Programme’ 1990-1992. And, although the Court has not yet expres- 
sed its view on the status and the legal significance of the Com- 
munity Charter, it seems that the Commission, by presenting its 
Action Programme as an elaboration of the Charter, does consider it 
as a Community instrument, or at least as an instrument upon which 
to base its policies in the social area. 


# 


5.3.1 The EC-Commission’s Social Action Programme. 


The Commission’s Social Action Programme demands more detailed 
consideration as it is, so far, the only Community instrument which 
gives effect to the Charter. The Programme contains a large number 
of so called ’new initiatives’ to translate the principles laid down in 
the Charter into policy instruments. Most of these instruments are 
to be - in the Commission’s view - action programmes, decisions, 
recommendations, studies etc., in other words, non-binding 
instruments. In a number of cases the Commission proposes the 
revision of Regulations and Directives and in a few cases it proposes 
new legislation in the form of Directives. Most of these Directives 
fall within the scope of the competences laid down in the EEC- 
Treaty, but to find a basis of legislation with regard to protection 
of youth and the proposal for a Directive with regard to measures 
to improve the mobility of handicapped workers. 


The Action Programme gives the impression of ambitious plans, even 


though the Commission pays ample tribute to the principle of 
subsidiarity and, on the basis of that principle, reiterates several 
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times that it does not propose to undertake action at Community 
level in many areas, 


The remaining question is what the future of these proposals for 
new initiatives will be, in particular of those which take the form of 
» proposals for Directives. When questioned on this matter by the 
European Parliament in September 1990, Commissioner Papandreou 
had to admit that only three of the proposals presented in the 
Action Programme, had been transmitted to the Council of Ministers. 
‘ She promised that in 1990 another twenty proposals would find their 
way to the Ministers, but she added that there were at least fifty 
proposals for Directives still under consideration by the Council of 
Ministers.!27 That remark seems to present a rather somber 
perspective from a practical point of view. Indeed, as only three of 
the proposals for Directives included in the Social Action Programme 
presented had been sent to the Council, it means that those fifty 
proposals (or, at least 47 of them) were of a (much) older date. It is 
somewhat difficult, in this perspective, to expect that the Council of 
Ministers will adopt many of the social legislation proposals before 
the end of 1992. It also gives cause to fear, that, in spite of the 
plethora of political statements on the importance of creating a 
European social dimension in the context of the realization of the 
internal market, the concrete achievements of that dimension will be 
rather disappointing. 


5.3.2 The Resolution of the European Parliament on the 
Fundamental Social Rights of Workers 


If there is some doubt about the possibility of the Commission’s 
Social Action Programme being implemented, this is even more the 
case with the European Parliament’s Resolution on the Fundamental 
Social Rights of Workers.!?8 The Resolution is the European 
Parliament’s reaction to the Social Action Programme of the EC- 
Commission. It contains a large number of additional proposals for 
Community action.These proposals concern, for the very major part 
the rights of workers; disappointingly little attention is paid to the 
position of those people who are not only unemployed, but who have 
no realistic chance to be employed ever. One can understand (though 


127 Europa van Morgen, 26 September 1990, p. 540. 
128 Report of the Commission of Social, Health and Family Affairs, EP Document 


A3-175/90. 
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not accept) that some reluctant governments as well as employers do 
not feel obliged to include, in Europe’s social dimension, the non- 
workers, the poor, the people who are, in general, increasingly 
pushed into the margin of society. The EEC-treaty itself does not 
lean towards a broad vision of a ’social Europe’. And yet, if the 
much bandied idea of a ’Europe of citizens’ is to have any real 
meaning, then it should be realized, in particular by the European 
Parliament, that the growing number (at the end of 1990 estimated 
to be nearly 45 million people) of ’non-workers’ are also ’European 
citizens’. 

The second disappointing aspect of the Parliament’s Resolution is 
that the list of requests for Community action is far too long to be 
realistic. It includes over a hundred requests. It is understandable 
that the EP wants to exert pressure on the Commission to work 
consistently at the realization of a social dimension, but the danger 
of such a long list of demands is that the wood can no longer be 
seen for the trees. It emphasizes the problem, that there are now 
many ambitious plans for creating a social policy, while a sound 
basis for such policies is still lacking. This problem of a legal basis 
for a Community social policy is addressed by the Legal Commission 
of the European Parliament, which points at the fact that the EC- 
Commission does not reveal which is the legal basis for its new 
initiatives in its Social Action programme.!?° In the Resolution itself 
it is noted that the EP consideres it necessary to provide such legal 
bases that the Directives for social policy can be approved of in the 
framework of the procedure which includes co-operation of the 
Parliament and a qualified majority of the Council (the procedure of 
Article 149 EEC Treaty). It is moreover declared that the Parliament 
desires a decision to widen Community competence in the social 
area.130 


5.4 Conclusions È 


If one is to look at the practical achievements with regard to the 
social dimension, then the inescapable conclusion must be that 
dangerously little has, in fact, been achieved. The Commission has 
promised to put a large number of proposals for Directives before 
the Council of Ministers. So far, however, not one of these 
Directives has been adopted by the Council since the adoption of 


129 Idem, at. p. 46. 
130 Idem, at p. 8. 
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the Community Charter, which was the basis for new incentives for 
an EEC social policy. The only achievement so far, seems to be that 
the social dimension has received more attention than ever before. 
Many politicians, both at the national levels and Community levels, 
«have expressed opinions as to the importance of a social dimension. 
"The fact that a considerable number of concrete proposals for 
Directives have been transmitted to the Council of Ministers, but 
that none of these have as yet been adopted makes it very clear 
that some governments are still very reluctant to treat the social 
— dimension with any urgency. As long as the adoption of most of 
these proposals depends on a unanimous vote to that effect, it must 
be feared that very little can be expected for the future, unless the 
political wind suddenly starts to blow from another direction. 
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PROSPECTS FOR A EUROPEAN SOCIAL POLICY 


Comments by Deirdre Curtin" 


1. COMMUNITY INSTRUMENTS TO IMPLEMENT SOCIAL 
RIGHTS AND THE PROBLEM OF UNANIMITY 


As feared, the Community Charter on Fundamental Social Rights in 
the format ultimally agreed upon by the (eleven) Member States has 
no binding legal effect. Moreover most of the policy instruments 
proposed by the Commission in its Action Programma are like-wise 
of a non-binding nature. This said, it must be acknowledged that the 
Charter may have considerable ’indirect effect’ in the sense that the 
Court of Justice of the European Communities may treat it as an aid 
to the interpretation of implementing measures as well as requiring 
national judges to interpret pertinent’ national legislation in the light 
of the objective and wording of the Charter.! 

In those cases where the Commission has come up with draft 
legislation in the form of Directives, it is interesting to note its 
fairly aggressive stance with regard to the proposed legal basis. 
Thus, of its three draft Directives on the subject of ‘’atypical’ work, 
two of them were introduced on a legal basis which could permit 


* Deirdre Curtin is Legal Secretary to the Cabinet of Judge T.F. O'Higgins of the 
EC Court of Justice. 

1 See, in particular by analogy with the effects of a non-binding recommendation, 
the judgment of the Court of 13 December 1989 in Case 322/88, Grimaldi v. Fonds 
des Maladies Professionelles. See also, with regard to the extremely far-reaching 
nature of the obligation placed on national judges to interpret their national laws 
in the light of pertinent Community Law: Case C-106/89, Marlcasing S.A. v. La 
Commercial International de Alimentacion S.A., judgement of 13 November 1990, 
not yet reported. See further, Curtin, "Directives: the effectiveness of judicial 
protection of individual rights" 27 CML Rev. (1990) 709. # 
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qualified majority voting, namely Articles 100 A and 118 A.? This 
reflects the stated intention of Mr. Jacques Delors, the President of 
the Commission, to make full use of Articles 100 A and 118 A in 
relation to the Commission’s 1990 work programma - a view sup- 
ported vigorously by the European Parliament’s social affairs com- 
mittee as well as its plenary session. A similar stance is apparent in 
the draft Directive concerning the protection at work of pregnant 
women or women who have recently given birth®, which only 
specifically mentions Article 118 A as its legal basis.4 It is never- 
theless important to stress that no such legislation has yet been 
adopted on the basis of qualified majority voting in Council and that 
the Commission’s approach to the legal basis of certain draft direc- 
tives is considered as highly controversial by certain Member States 
and will probably be energetically contested. 

Where a requirement of unanimity is in fact imposed then we 
only have to look at past experience as to the adoption of certain 
draft directives in the field of labour law to see that there is as a 
result a real danger of weak compromises, of a considerable 
’watering down’ of such guarantees. The requirement of unanimity 
has enabled the United Kingdom, standing almost alone but some- 
times with tacit support from ° other right-wing governments, to 
oppose successfully the approval of measures such as the draft 
Directives on part-time work and temporary work and the recom- 
mendation on the reduction and reorganization of working time. The 
United Kingdom Government has also persuaded the Council to post- 
pone further discussion on the ’Vredeling* (worker participation) 
Directive. Likewise the draft Fifth Directive on company structure 
and administration. Moreover, in the field of equal treatment, the 
United Kingdom Government has blocked indefinitely the directive on 
parental leave and leave for family reasons and those Directives 
which have been adopted in the past decade - for example, on equal 
treatment in statutory social security have been significantly diluted 


» 


Proposal for a Council Directive on certain employment relationships with regard 
to distortions of competition, OJ 1990 C 224/6 and Amendment thereof, OJ 1990 C 
305/8. Proposal for a Council Directive supplementing the measures to encourage 
improvements in the health and safety at work of temporary workers. OJ 1990 C 
224/8 and Amendment thereof, OJ 1990 C 305/12. 

OJ 1990 C 281/3. 

See also the draft directive concerning certain aspects of the organisation of 
working time : OJ 1990 C 254/4. See, however, the draft directive on written 
proof of a working relationship which, perhaps unavoidably, chooses Article 100 
(requiring unanimity) as its legal basis. 


» do 
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in content. Finally, the most recent victim of the requirement of 
unanimity in the Council has been the draft Directive on reversing 
the burden of proof in equal treatment cases, even despite the fact 
that again, its provisions were considerably watered-down during the 
»course of the Council debates. 


I recite this long list of failures to achieve progress in the field of 
social policy in recent years because I feel it introduces a certain 
‘air of political reality into the discussion of the crucial question as 
to what all the Member States in the Council will unanimously be 
able to agree upon. Moreover, past experience has regrettably shown 
that the social directives for example in the field of equal treatment 
(one of the most developed areas of Community social law) depart 
from a low common denominator, leave a lot to the discretion of 
Member States and do not provide for effective sanctions in the 
event of violation. Indeed, a brief survey of employment patterns in 
the Member States some thirteen years after the introduction of the 
equality directives shows widespread inequality and the highly segre- 
gated nature of the labour market. In fact, in my opinion, while the 
equality directives laudably attempt to address the pervasive nature 
of discrimination in employment, they are fatally flawed in a reme- 
dial sense and are inadequate conceptually to address the real nature 
of that particular social problem. 


2. ALTERNATIVE MEANS OF INCORPORATING SOCIAL 
RIGHTS 


Given this pessimism as to the adoption by Member States in Council 
of a binding legal instrument containing substantive social 
guarantees, what are the alternatives? In my opinion there are a few 
ways in which the ’droit acquis’ at international level could poten- 
tially be maximized in the context of the European Community’s 
legal system. One alternative draws from the expression in the pre- 
amble of the Single European Act of the determination of the signa- 
tories to promote the ’fundamental rights’ of freedom, equality and 
’social justice’ proclaimed in the European Social Charter and the 
European Human Rights Convention. In this context, one could con- 
ceive the potential application of such fundamental rights standards 
to practices of the Member States by the Court of Justice of the 
European Communities. The problem here is that the Court has so 
far developed a fundamental rights jurisprudence only in relation to 
the acts of Community organs and Community legislation and never 
national legislation. I do not read the judgement in the Demire! 
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case, cited by Lammy Betten, as an exception to this general rule. 
Rather, as the Court explicitly underlined in joined cases 60 and 
61/84, Cinéthèque (1985) ECR 2605, 2627, that the Court ’has no 
power to examine the compatibility with the European Convention of 
national legislation which concerns ... an area which falls within the 
jurisdiction of the national legislator’. It should not be forgotten 
that the Court’s original motivation for activism in the field of 
human rights was the twin threats to the conformity and supremacy 
of Community law posed by the Member States jurisdiction over 
alleged Community violations. The resistance of the Member States 
and national Supreme court’s at the time to the extension of the 
Court’s jurisdiction was based to a large extent on the fear that the 
nascent Community law would fall below the level of protection 
guaranteed by national law. 


The rather different question which interests us in the context of 
the present discussion is however whether «the Court potentially 
would use the so called ’higher’ law superstructure of fundamental 
rights as a source for adjudicating a national concept which did not 
contravene a specific provision of Community law and which did 
not, strictly speaking, fall withinjthe framework of Community law 
as such. The application to Member State practice of a Community 
criterion of social protection is not likely to be problematic where 
the Member States protection is similar or greater than Community 
protection. Incorporation is likely to have its greatest effect and 
provoke the greatest resistance in situations where the individual 
receives /ess protection within the national system than that af- 
forded by Community standards. An additional problem which must 
not be underestimated is the question whether the Court would be 
prepared to assume once again a sufficiently activist mantle and to 
develop the doctrine of incorporation in the dynamic way favoured, 
I think, by Lammy Betten. Regrettably, I must again sound a 
Cassandra-like note: the case law of the Court has begun to bear 
increasing witness to what is sometimes referred to as judicial mini- 
malism as opposed to activism. In other words where the political 
will is lacking to take concrete legislative steps, the philosophy is 
that it is not for the Court to step in and creatively fill the gaps. 

In any event, potential incorporation is limited by the division 
of competences under the Treaty. The Court of Justice has been 
rigorous in respecting the jurisdictional divisions of power between 
the Community and its Member States. It has strictly limited its 
jurisprudence even as to the general prohibition against discrimina- 
tion on grounds of nationality to ’the field of application of .the 
Treaty’. This means that incorporation, if it did take place, would be 
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limited in its scope to the substantive areas over which the Com- 
munity has jurisdiction. This would exclude guarantees such as the 
right to work, the right to association, the right to strike etc. 

I should add one further point in this respect. Rights have a 
»meaning only in terms of the remedy available for their vindicati- 
on.5 In a line of cases concerning Member State procedural law, the 
Court of Justice has allowed the application of national procedures 
in the vindication of European Community rights. This means that 
‘ individuals who contest national measures as contrary to Community 
law, may end up with totally different results depending on the 
specific national procedural law context in which the action is initi- 
ated. The results may thus be affected by different national rules on 
the time limitations, damages etc. Arguably the substantive unity of 
the right accompanied by multifarious remedies is a meaningless con- 
cept. 


8g NEED: FORSSOCIAL SECURITY POLICIES 


Finally, I would like to raise one specific aspect of the development 
of a European social policy,one whîch often tends to be treated as 
the ’Cinderella’ of other social policy measures, namely socia! 
security. A European social policy can succeed only if it meets real 
needs. The need to integrate social security into the policy of regu- 
lation of the internal market arises from the need to combat the 
risks stemming from the elimination of obstacles at frontiers. I am 
thinking in particular of risks such as increased regional and sec- 
toral unemployment in the short and medium term, the increasing 
marginalization of certain categories of atypical work (which par- 
ticularly affects women) as a result of the diversification in the 
kinds of employment, the use of redundancy and early retirement 
etc. with an eye to cutbacks and greater adaptability on the part of 
the workforce. The fear expressed by some experts within the Com- 
mission is that if cut-throat competition is allowed to run riot by 
increasing the types of insecure jobs exploiting the low-paid then 
the internal market, in the name of free competition, may intensify 
a two-tier society, in other words, those living in poverty and those 
not. 


è 


5 Weiler, "Protection of fundamental human rights within the legal order of the 
European Communities", in: International Enforcement of Human Rights, Berlin 


1985, 113, 124. 
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For all these reasons, it is becoming increasingly apparent that 
social security policies at Community level must be developed which 
will address these very real risk. The function of such regulation at 
Community level would be to reinstate a set of guarantees 
threatened with disappearance at the national level by the removal 
of barriers and its main purpose would be to strengthen in particular 
the social cohesion of the internal market, one of the avowed aims 
of the Single European Act. Arguably such policies would have as 
their object the functioning of the internal market and hence Ar- 
ticle 100A of the Treaty could be of application. 

The risks I have enumerated which are entailed by the large in- 
ternal market do not result from diversity of the present social 
security systems as such but more from what is sometimes referred 
to as the Europeanization’ of the economy, i.e. restructuring, mer- 
gers, redeployment etc. That is why the harmonization of the 
existing social security systems is not the correct solution. What 
arguably is needed is a new response to a new problem. 


One of the main strategies of the Commission’s White Paper in the 
context of the movement of goods is the mutua! recognition of na- 
tional rules and situations; the principle is applied not only to per- 
sons but also to services and likewise with regard to the freedom of 
establishment, the way forward has been found to be via the mutual 
recognition of degrees and diplomas. In other words, what is legal in 
one Member State may be ’validated’ in any other Member State by 
the simple fact that the Member States are members of the same 
Community. What this principle potentially implies for social security 
is the ’mutual recognition of systems’ with the aim of helping the 
completion of the internal market. The idea is that one social 
security system’s legal effects could be cited in the context of 
another national system as though they were that system’s product. 
It is an avenue worth further exploration, in my view. + 


Another related point is the fact that opening up the frontiers by 
1992 will create a so-called ’new generation’ of migrant workers - 
researchers, experts, consultants, university teachers, business execu- 
tives, students etc. This new generation has different characteristics 
from those of the traditional migrant workers. This is particularly 
the case with certain aspects that concern social protection since 
many of these ’new’ migrant workers will be in ancillary or occupa- 
tional social security schemes, which have not been co-ordinated at 
Community level. In order to further labour mobility a minimum of 
co-ordination will probably need to be undertaken at Community 
level. 
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A legal instrument defining European minimum standards of social 
security does exist, namely the Council of Europe’s Code of Social 
Security (1964) which has been under revision for many years. Per- 
haps, the possibility of the Community ratifying it, maybe in an 
‘amended form should be explored. The advantage of its adoption in 
some form or other by the Community is that it would help avoid 
wasted effort in that possible overlaps would be avoided; moreover, 
it would opt for objectives simultaneously pursued by other European 
‘States, outside the Community (including potential candidates for 
membership). 


This comment leads me to conclude that one possible strategy which 
could be employed in achieving the desired ’European social space’ 
could be one of so-called internationalization. In other words, a 
strategy involving the conclusion by the European Communities of 
international agreements with other international organizations, 
(including, of course, the Council of Europe) using Article 235 as a 
legal basis where necessary. The important point is that in their 
internal execution of these agreements, the Member States would be 
bound, under Article 5 of the Treaty to ensure fulfillment of their 
obligations in accordance with Comwnfunity law and not the norms of 
national/international law. The social cohesion of the internal market 
could thus be strengthened in line with the Single European Act in 
this manner and the policy objectives of combatting Europe’s unem- 
ployment and poverty and increasing labour mobility and social pro- 
tection could be addressed. 
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PROSPECTS FOR A EUROPEAN SOCIAL POLICY 


Comments by Franco Foschi" 


1. INTRODUCTION 


Lammy Betten’s interesting report unquestionably contains stimula- 
ting observations on the legal and technical implications of a new 
European social policy and of its more or less unsettling impact on 
the European Social Charter. 

I must, however, premise a general consideration which informs 
my modest proposals, themselves also a reflection of that the As- 
sembly Committee has been discussing at length for some years now 
and with ever increasing intensity and concern since 1992 (or, more 
accurately, 1993, as Professor Betten rightly notes) became a major 
talking point. Put briefly, I believe that in order to understand 
whether an instrument is good and useful or not, we must first ask 
ourselves what purpose we want it to serve. In our case, the Euro- 
pean Social Charter, in its present form or in a revised form, or a 
Community Charter, or two separate charters are social policy in- 
struments. What we need to consider first is the thrust of European 
policies, particularly of those which most directly affect the people 
of Europe, in other words social policies. 


2. THRUST OF EUROPEAN SOCIAL POLICY 

2.1 Objectives of the Council of Europe 

A fundamental objective of the Council of Europe since its inception 
is greater social justice, or rather pluralist democracy in which 


human rights and social policies guarantee freedoms and ensure the 
full participation of every individual in the life of society. These 


* Franco Foschi is Chairman of the Social, Health and Family Affairs Committee, 
and Member of the Parliamentary Assembly of the Council of Europe. 
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ideas, which have come down to us from the best Utopias of the 
past and the idealistic movements of our own history and culture, 
gave rise to a conception of the process of European political inte- 
gration which regards social progress as the goal and economic 
development as a necessary but insufficient means for guaranteeing 
social justice and hence democracy. The difficulties experienced in 
putting these principles into practice are evidenced, inter alia, by 
the compromises which from the very outset were necessary in order 
to conclude the Social Charter and by the ever increasing import- 
ance of economic considerations, which are tending to become the 
goal of the policy itself. The European Economic Community was, by 
definition, created in this perspective and is still constricted by it, 
for all that the European Parliament and the Economic and Social 
Committee have always stressed the social dimension of problems. As 
regards social issues, the Council of Europe Parliamentary Assembly, 
the European Parliament and national parliaments alike voice expec- 
tations which increasingly transcend the limits of the different gov- 
ernments’ policies. The Commission of the Communities itself has 
had to make known its unease on several occasions. Without re- 
counting the episodes of a now, long story, I will simply note the 
opinion expressed by Jacques Delors in Paris in October 1983 before 
the adoption of the Single Act," namely that as far as social issues 
in the European Economic Community were concerned, the conclusion 
was, of course, not just negative but discouraging (see ’Echange et 
Project’, No. 36, December 1983). 


2.2 Objectives of the European Community 


The Single European Act contains an assuredly positive preamble 
requiring Member States to work together to promote democracy on 
the basis of fundamental rights recognized in their constitutions and 
laws, in the Convention for the Protection of Human Rights and 
Fundamental Freedoms and in the European Social Charter, notably 
freedom, equality and social justice. When, however, we begin to 
assess practice as for instance at the Granada Colloguy, we realize 
that the dominant philosophy is still economic and in some respects 
may well worsen the social outlook. The EEC’s enduring philosophy 
in this matter continues to be clearly expressed in Article 117 of 
the Treaty, according to which it is ’the functioning of the common 
market’ which will facilitate improved living standards and ’make 
possible their harmonization while the improvement is. being 
maintained’. de 
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This laissez-faire approach still highlights the considerable sub- 
ordination of social policies to economic policies. Some examples may 
be cited. With regard to health, no new obligations whatever have 
been imposed for the general protection of the people; in fact, Ar- 
ticle 118 A in the Single Act stipulates that this supplement to the 
Treaty is concerned solely with the working environment and the 
health and safety of workers; worse still, paragraph 2 of this same 
article stipulates that the Council ’shall adopt, by means of direc- 
tives, minimum requirements for gradual implementation, having 
regared to the conditions and technical rule obtaining in each of the 
member states’. Although it is true that the EEC has always fol- 
lowed the principle of the lowest common denominator, the institu- 
tionalization thereof in the Treaty is a definite step backwards. As 
if this were not enough, small and medium-sized undertakings are 
explicitly excluded from the health protection measures applicable in 
work places in order not to create economic difficulties and occa- 
sion high costs. I 

It is superfluous to say that these rules are in stark contrast 
— with the preamble, with the Social Charter and with what Conella 
called ’the European spirit’ but are perfectly consistent with the 
philosphy of social ’deregulation’ and certain uncontrolled ap- 
plications of the ’flexibility’ principle which provides a justification 
for undeclared work and youth unemployment. On top of this, the 
unanimity rule has been maintained for questions relating to social 
security for migrant workers and to taxation. And as far as the free 
movement of workers is concerned, the present simple majority has 
been replaced by a qualified majority of two-thirds which will make 
any progress still more difficult. And finally I would point out that 
the different provisions, both good and less good, refer to men or 
women or peoples in general never as the possessors of rights but 
always as the mere subjects or objects of a market balance, of a 
work relationship or of an expense. 


3. DEBATE ON THE EUROPEAN SOCIAL AREA 


The great debate which has been opened on the ’European social 
area’ is indicative of the constantly increasing awareness of the 
limits and risks attendant upon a partial interpretation of the 1993" 
objectives, and it is especially to the credit of President Delors on 
the one hand and of the European Parliament on the other that they 
have laid ever greater stress on the development of social policy, on 
the priorities thereof and on the choice of the most appropriate 
methods for ensuring the satisfactory implementation of the 
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measures proposed, Nor can we disregard the fact that OECD itself 
has drawn the attention of all Western governments to the need to 
properly integrate social policies and economic policies, since there 
is an increasing risk of renewed social conflict which would endan- 
ger not only cohesion but also the popular consensus which, in 
pluralist democracies, is based on various forms of solidarity. 

It remains, however, to be seen how this new, positive approach 
to social rights can avoid the risk of once again being turned into 
no more than an instrument and becoming a kind of necessary con- 
cession to peaceful economic change instead of a development con- 
sistent with the people’s fundamental rights. Despite all its limita- 
tions, most of which were imposed to satisfy the governments, the 
European Social Charter clearly falls into the latter category, 
whereas the real ground on which the lowest common denominator 
of a Community would be set is not yet clear. 

As I see it, there are in fact many reasons for fearing that the 
equitable intentions of Delors, of the Commission and of the Euro- 
pean Parliament may in practice have a very difficult, lengthy and 
erosive passage but above all may supply the pretext for treating as 
irrelevant all that is considered a nuisance in the European Social 
Charter and leading to the Charter?s ultimate replacement by a 
compromise text drawn up at à time which is clearly not the most 
favourable for social policies. In this connection I would point out 
to anyone who maintains that the European Social Charter is largely 
obsolete that if we really were talking about obligations held in 
such disregard, there would not be so much continuing reluctance to 
accede to it and so many shortcomings in its application. On the 
contrary, it is true that anyone with experience in this field knows 
- as was pointed out at Granada - that if we had to begin negoti- 
ating today on the old text of the Social Charter, it would not be 
accepted because it would be considered too binding. In this context, 
the approval of the Additional Protocol to the Charter and some 
tardy, inadequate developments are explicable only in the light of 
the growing reluctance of many European governments. In com- 
parison with this reluctance Secretary General Marcelino Oreja’s 
constant, courageous call has not been merely ’special pleading’ but 
has had strong support from the Parliamentary Assembly and has 
opened the way to renewed discussion of social policies, to effective 
new proposals and to active co-operation with the European Com- 
munity at a time when the Community is directly tackling the 
question of the social area. 
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3.1 Significance of the European Social Charter in Relation to a 
Community Social Policy 


There is no conflict between the Council of Europe’s social objec- 
tives and those of the EEC; the tasks of one institution cannot be 
taken over by the other nor can there be any diminution of the role 
of the Social Charter. On the contrary, at a time when the integra- 
tion of the market of the 12 is drawing closer, greater is the im- 
portance of an institution which operates on a wider geopolitical 
plane, currently that of the 23, as well as that of increasing dia- 
logue with Eastern Europe, where guarantees of democratic develop- 
ment can only be based once again on human rights and the Social 
Charters. That the urgent need for changes in the European So- 
cial Charter and the creation of the new social area of Community 
policy are substantially interdependent is, however, apparant from a 
very careful reading of the most recent documents. 


| The European Trade Union Confederation (ETUC) document adopted 
| by the Executive Committee at its meeting on 1-2 December 1988 
| states explicitly that it is unnecessary to repeat at Community level 
what has been done efficiently at other international levels. Part of 
the (social) platform could thus consist of a reference to existing 
UN, ILO and Council of Europe conventions, whilst the remainder 
would be of distinctly Community origin and related to the specific 
problems raised by the internal market. The document later makes 
explicit reference to the Social Charter, recognition of which ought 
to entail ratification by each Member State both of the Social Char- 
ter itself and of the Additional Protocol thereto. The ETUC con- 
cludes by saying that the supervision procedures would continue to 
be those stipulated in these instruments, although in the case of the 
Social Charter the procedures would have to be strengthened. 

The European Council meeting in Rhodes on 2 and 3 December 
1988 in turn declared that as far as the application of social rights 
was concerned, the European Council was awaiting such proposals as 
the Commission considered appropriate to submit on the basis of the 
Council of Europe’s Social Charter. 

In the meantime the Commission sought the opinion of the 
Economic and Social Committee in Brussels. This was a very wise 
decision consistent with the declared intention of giving renewed: 
impetus to dialogue and social co-operation, of which the Commit- 
tee’s tripartite composition, makes it guarantor. President Delors, in 
major speeches (at least 3) to the European Parliament at its Ses- 
sion in Strasbourg from 12 tot 16 February 1989, referred repeatedly 
to the opinion requested of the Economic and Social Committee and 
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at the same time reconfirmed his priorities in the social field. These 
priorities are six in number: 1. reducing unemployment; 2. imple- 
menting the new structural policies; 3. applying Article 118 A (as far 
is reasonably possible), while - with the Parliament’s help - seeking 
to obviate the risk of ’social dumping’; 4. drawing up a charter of 
social rights based on the opinion expressed by the Economic and 
Social Committee; 5. companies constituted under European law and 
the status of workers in them; 6. social dialogue. He was, however, 
opposed to a white paper on social questions which would complicate 
political discussions between member states. On 15 February and 
again on 16 February he declared that, as soon as it received the 
Committee’s opinion, the Commission would prepare a draft on social 
rights for submission to the European Council for formal approval. 
Meanwhile (16 February 1989), the European Parliament approved 
nine reports on the social dimension of the internal market (General 
Rapporteur Gomes) and an important resolution, paragraph 60 of 
which states that ’the ILO Conventions and the Council of Europe’s 
Social Charter provide a firm basis for Community laws; /the Euro- 
pean Parliament/ urges therefore the Member States which have not 
yet done so to ratify them, in particular the Council of Europe’s 
Social Charter and Additional Protocol”. 
But the most important at present, which I think we should pause to 
consider for a moment not only because of the great importance 
attached to it in the Delors statement but also because I think it 
must have come too late to be taken into account in the basic re- 
port for our colloquium, is precisely the opinion of the Economic 
and Social Committee dated 22 February 1989 (Rapporteur: Staedelin, 
co-Rapporteur: Vassilaras, report adopted by 135 votes to 22, with 8 
abstenstions) which should be the basic for the Commission’s subse- 
quent proposals to the European Council. Next came the declaration 
by EFTA heads of government (Oslo, 15 March 1989) reaffirming 
EFTA’s ’commitment to European integration ... Greater economic 
co-operation (with the European Community) must be accompanied by 
... progress in the social dimension of integration. /The EFTA heads 
of government) attach great importance to the work of the Council 
of Europe...’. Contrary to the declarations made in many quarters, 
the text voted by the Economic and Social Committee explicitly 
denies the need for a new Community social charter and several 
times affirms that the problem is not to devise rules but first and 
foremost to take account of those drawn up and accepted at other 
levels (paragraph 6). 

Elsewhere it explains that the appropiate course for the Euro- 
pean Communities is not to devise a new instrument but to incor- 
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porate fundamental social guarantees in the Community’s suprana- 
tional legal system. The committee concludes by saying it is import- 
ant not to give the instruments providing fundamental social guar- 
antees for the citizens of Europe a legal title redolent of traditional 
Anternational social law such as charter, treaty, convention, con- 
venant or pact. i 

Since Delors has said that the Commission’s initiative will be 
based on the Economic and Social Committee’s conclusions, we must 
. consider that at last the action to be taken has been clarified, and, 
in his speech in Brussels on 31 March 1989, Marcelino Oreja rightly 
stressed the convergence of this approach with that advocated by 
the Parliamentary Assembly and the possibility of immediately em- 
barking on joint work in this field. 


While it is true that the European Convention on Human Rights 
continues to offer the fullest and most effective guarantees in the 
world, the European Social Charter, with all its imperfections (which 
could be speedily remedied if action were taken on the proposals put 
forward several times by the Parliamentary Assembly and by the 
Strasbourg and Granada colloquies; some steps have been taken by 
the Committee of Ministers and ase referred to in the technical 
reports presented here in Utrecht), in turn remains the only real 
instrument affirming social rights and constitutes at the same time a 
social policy programma for the whole of Europe. 


4. ACCESSION BY THE COMMUNITY TO THE EUROPEAN 
SOCIAL CHARTER: AN EASY STEP 


The most logical outcome of the affirmations in the Preamble to the 
Single Act ought to be the EEC'’s formal accesion to the Social 
Charter, an easy step when we remember that nine of the twelve 
states already accept the Charter. If there is a will, any procedural 
difficulties can be overcome. The Community’s involvement in the 
updating of the Charter and in the amendment of the supervision 
procedures, active participation by management and labour in the 
committees, the constitution of a standing joint committee of the 
European Parliament and Parliamentary Assembly and periodic tripar- 
tite debates on European social politics may constitute as many 
elements of practical co-operation between the EEC and the Council 
of Europe at this stage. Nor can there be any doubt that at the 
same time the EEC will be able to take such steps as are ap- 
propriate to approve as fully and as formally as possible a directive 
on such Community social rights as derive from the Social Charter; 
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in so doing it should explicitly accept the interdependence of 
treaties. This would provide protection from all risk of regression as 
regards social rights and could also determine the legal issues in- 
volved and the powers of the Court of Justice in Luxembourg. 

As it approaches 1992, Europe has the appearance of a frag- 
mented continent as regards social structures, the labour market, 
family policies and the rapid development of new social needs. In 
response, a plan is needed which must be more than the ‘social 
facet’ of the internal market. We are talking not about completing 
1993 but about giving fresh motivation and fresh certainty to the 
lives of all men and women in the new Europe which is taking 
shape. 

The social area concerns the full person, the individual in the 
community, the family and society. It cannot be confined solely to 
the admittedly very important questions concerning the individual’s 
role in economic life. What we are talking about is transcending any 
partial view of social policies concerned only with workers and 
implementing a genuine European social policy, a policy for the 
whole of Europe, on the basis of the network of solidarity and 
guarantees which already constitute the European social area of the 
23 Council of Europe countries. è 


al 


4.1 Social Cohesion in Europe 


We are therefore talking about a Europe based on ’social cohesion’ 
which must direct its energies and resources against the risk of 
social dumping which might stem from an erroneous choice for 1993 
and against a two-speed geopolitical reality lacking solidarity. Even 
seen in this light, the Social Charter covers all aspects of social 
action and the fundamental objectives of social policies. At the same 
time, the determination of a common European social denominator 
embodied in the so-called ’hard core’ of compulsory articles makes it 
a realistic possibility to work towards a gradual directing and har- 
monization of the Member States’ social policies overseen by a sys- 
tem of international control which will have to be made more effec- 
tive. 

Social Europe therefore exists already. It needs to be made to 
function better and it needs to be made to develop while fully res- 
pecting national differences, which the Social Charter does and 
moving towards a harmonization of objectives which is the opposite 
of unacceptable uniformity. 

Clearly it is necessary for any interpretation of the substance of 
the Charter to be based on consistent application of international 
social standards. Inter alia court supervision of the Luxembourg 
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Charter based on a strengthening of the case law of the Social 
Charter would undoubtedly be a step forward compared with the 
present procedures. 

As regards the changes which need to be made in the Charter 
R supervision procedures, provision should also be made for tripartite 
involvement and for the participation of the Brussels Economic and 
Social Committee, since the Charter is not only an instrument con- 
taining detailed legal objectives but also a vast social policy pro- 
gramme entailing the analysis of a whole series of short-term and 
structural measures which must be decided upon and appraised in 
conjunction with the various social forces. Nor can we here neglect 
the fact that there are many other Council of Europe instruments 
which are rightly considered equally important as regards European 
social policy. I will mention only the revised European Code of 
Social Security, to which the Parliamentary Assembly recently made 
its own contribution. The Economic and Social Committee is there- 
fore right to say that the problem is not to devise new instruments 
but to agree on ways of giving effect to existing instruments and -I 
would add- of optimizing them, if necessary in the context of the 
constituent powers which I hope the new European Parliament will 
enjoy. , 

A host of other aspects could be considered, but they would in 
no way affect the only conclusion rationally possible, namely that it 
would be a grave error to abandon the bird in the hand for the 
sake of the two in the bush. It would likewise be a mistake to 
imagine that what is new is definitely a step forward and does not 
run the risk of being a step backwards. And it would be a mistake 
to do nothing. 

We must strive to make up for lost time by updating the Social 
Charter, reviewing its machinery and abondoning the absurd confi- 
dentiality of the reports, measures advocated not only by Professor 
Berenstein but also by our committee in its report on the future of 
the Council of Europe which will be adopted in Strasbourg on 9 May 
1989. There is a need for close co-operation between the Council of 
Europe and the EEC and for coherent decisions and dynamic respon- 
ses concerning the future of European social policies. 


5. CONCLUSION di 


I would like to conclude by repeating once again that conventions or 
charters are instruments for implementing a policy. European social 
policy cannot be confined solely to the ’social area’ of the Twelve. 
In fact, at a time when the rationale of the common economic policy 
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is being so significantly strengthened, we need to reassess the 
priority calls on our resources in order to respond to the problems 
of the individual. The European Community and the Council of Euro- 
pe are both necessary to secure the future. The Council’s identity 
stems from its ability to represent the whole of democratic Europe 
and to develop dialogue between Eastern and Western Europe and 
between North and South in the world as a whole. But the problems 
of these countries in particular are primarily ones of human and 
social rights, the scope for developing which is necessarily bound up 
with the priorities incorporate in the European Convention on 
Human Rights and the Social Charter. From a dynamic, updated 
interpretation of these principles stem not only the Council of Euro- 
pe’s originality but also the central importance of our work in the 
field of social policies, which will increasingly be the yardstick by 
which the consistency of economic policies with the fundamental 
freedoms of the individual and hence of the peoples and democratic 
systems of the whole continent is measured. 


Li. e, 
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Comments by P. Gommers®. 


1. INTRODUCTION 


It was a pleasure for me to follow Lammy Betten’s clear description 
of the legal background and situation of social policy in the Com- 
munity and to trace her logical way of reasoning. But I have some 
difficulty with the problem as stated. The problem posed in whether 
the Social Charter of the Council of Europe and with it its Social 
policy as a whole being superseded by the social policy of the 
European Community. Let me put it differently, suppose a country 
suddenly wanted to develop a social policy, after, for some reason, 
it had disappeared, and that country adopted, the Social Charter of 
the Council of Europe lock, stock,and barrel, and incorporated it 
into its constitution. Would that mean that such an act would dimin- 
ish the influence of the European Charter? I think its status would 
only increase. Of course the country, confronted with various con- 
crete problems with regard to certain groups of persons and in- 
dividuals on its labour market, would feel the need to develop spe- 
cific laws based on these rights. Such rights would have to be im- 
plemented. But all such activities of Member States of the Council 
of Europe do not diminish and, as far as I know, have never led to 
the conclusion that, by signing and executing the European Charter 
or a large part of it, they are undermining the social policies of the 
Council of Europe. On the contrary, it is enhanced by such 
activities. 


2. SOCIAL PROTECTION ON THE LABOUR MARKET 


* P. Gommers is Director Working and Living Conditions and Social Protection of 
the EC Commission. 
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True, I know your starting point is the European Community, And 
the Community is not, or not yet, a national-federal state. But the 
European Community is not an international organization either and 
I submit that, as far as social policy is concerned, the European 
Community has almost all the properties of a federal state. Whatever 
the type of social rights, the European Community would want to 
establish, it will always feel the need to elaborate and specify basic 
social rights, in line with the needs and requirements of actual 
developments in the Community and its labour market. Take for 
example the only explicit social article of the Rome Treaty, as men- 
tioned by Dr. Betten, art. 119: application of the principe that men 
and women should receive equal pay for equal work with specifica- 
tions for work at price rates and time rates. The Commission and 
the Council found it necessary to put this article in practice with 
the help of a detailed directive adopted in 1975. The Community has 
a common, single market, with, for the last twenty years, freedom 
of movement for all its workers, male en female. It ensures equal 
social rights for all its workers in each of its Member States. And 
with the complete opening up of the commercial markets, including 
public tenders, and the rough harmonization of value added taxes, 
the discussions nowadys concentrate on the cost of social conditions, 
of social protection. Such discussions revolve hardly around the 
Social Charters of an international organization such as the Council 
of Europe or the conventions of the International Labour Organiza- 
tion. Understandably so, within the Community there is direct com- 
petition, no different tariffs for exchange of goods, an open labour 
market and the same rules for commercial competition, government 
intervention and public tenders. All properties of one-state labour 
market. There are of course still large regional differences in direct 
and indirect wage costs between for instance the Netherlands and 
Portugal, but there are also still substantial differences in produc- 
tivity, so competition can develop on an equitable basis. There re- 
mains perhaps the most imnportant factor in balancing competition 
between Member States of an international organization, the ex- 
change rate. It is the exchange rate which allows us to sign conven- 
tions or charters of international organizations without undue fear 
about our competitive position. In an open single market, exchange 
rates disappear or as in the Community, one starts by fixing the 
exchange rates in a process towards monetary unity. One could also 
look at it from the negative side. Suppose one of the Member States 
wanted to profit onesidely of its membership of the Community, in 
economic terms follow a type of beggar -your- neighbour policy, 
such a country could for instance try to reduce, restrict the existing 
social rights and at the same time to peg, to stabilize its exchange 
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rate with the other member countries which would allow it to follow 
an independent and relatively more advantageous internal policy. 
Under such circumstances the Community would be more like an 
international organization. But leaving out such, let us hope, theo- 
«retical suppositions, the European Community in its economic and 
social policy reflects a nation and not an international organization. 
This is also already confirmed in the Preambule to the Rome Treaty, 
and taken up again in Article 2 which indicates as the essential 
| Objective of the Treaty, the improvement of living and working 
conditions and ensuring harmonious development by reducing the 
differences existing between the various regions (not countries). 
That is to say, the European Community has as its main objective a 
social target and the Rome Treaty is its instrument for attaining 
that objective. As a consequence, the social policy of the European 
Community goes far beyond the objectives of the Social Charter of 
the Council of Europe. Members of the European Community contrib- 
ute according to wealth (national product and tax income) to three 
substantial structural funds: the European Social Fund, the Regional 
Fund and the Agricultural Fund, which represent sizeable transfers 
from the wealthier to the less affluent regions. 


è 


3. NO COMPETITION BETWEEN THE CHARTERS 


I hope to have illustrated the fact that the European Community is 
not another international organization, it is a Community and as 
such when it establishes its fundamental social rights, it is not in 
competition with the Council of Europe. It will on the contrary, 
take the Social Charter of the Council of Europe as a guideline. It 
might want to expand it with rights which are proper to the Com- 
munity. I might refer here to freedom of movement and free access 
to work in the Community, which the Social Charter of the Council 
of Europe cannot stipulate for its contracting Parites at European 
level, the right of access to each national social protection system 
depending on the country of employment, whith possibilities of ac- 
cumulation of rights from the different member countries and the 
exportability of these rights. On that subject alone there exist today 
about 230 rulings of the Court of Justice in Luxembourg, establishing 
a Community social policy in its own right. And of course the Com+ 
munity would want to develop such rights further. These rights 
could be developed into legal instruments, but it will probably also 
leave interested parties the freedom to lay down their rights in 
collective agreements or conventions at Community level, in which 
case the Community will have to establish the legal structures in 


183 


P. Gommers 


which such collective agreements can operate. With the establishment 
of rights, supervisory systems will also be necessary. 

I do not see that maintaining the status quo would be possible 
if it meant that the European Community was unable to be more 
specific and to take up and progress in the light of its own needs 
in a situation of one single market, even if it acknowledges the 
rights of the Social Charter of the Council of Europe. What form 
the enactment of fundamental social rights in the Community will 
take is a policy issue which I would prefer to leave to the politi- 
cians to decide. But all this does not mean that the role of the 
Council of Europe will be taken over. As long as the Council of 
Europe consists of the European Community and various other Euro- 
pean countries, it should continue to play its role and, moreover, 
continue to improve on it. It could take positive action in this res- 
pect issuing enforceable rights of citizens, creating the possibility of 
lodging complaints by individuals, strengthening its present super- 
vision procedure and updating its provisions in the light of modern 
developments in the labour process. 


4. CONCLUSION i 


Admittedly, it has not been easy to improve on social policies in the 
Council of Europe in recent years, but perhaps there are a number 
of developments which might shed a different light on the import- 
ance of the Council of Europe and its social policy. As you will 
guess, I refer to the rumours of recent interest of some Eastern 
European countries in membership of the Council of Europe. Perhaps, 
full membership is still premature but Yugoslavia has long been a 
member with observer status at the Council of Europe. The possible 
gradual entry of Eastern European countries to the Council of Euro- 
pe would give it a whole new scope. It might also regalvanize the 
interest of the present Member States in modernizing and improving 
the social policy umbrella of the European Council. Certainly, it 
would be a positive contribution of present members to the develop- 
ment of social rights and policies for the citizens in the Eastern 
European countries. In that framework of an enlarged Council of 
Europe, the European Community will be honoured to play its role 
within the Council of Europe. 
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Comments by Wolfgang Ddubler* 


1. INTRODUCTION 


In the following short statement, I would like to deal with three 
points. 1) What are the social problems workers will be confronted 
with during the next years? 2) Is there sufficient protection in 
Community law to face all possible difficulties? 3) Can a Community 
Charter of Fundamental Social Rights be helpful? 


2. SOCIAL PROBLEMS OF THE INTERNAL MARKET 


Discussions on the prospects of the iternal market are mainly based 
on the optimistic view of the Cecchini-Report: The growth of econ- 
omy will create at least 1 1/2 million new jobs. If the governments 
use their power,this number will go up to 5 million. It is, however, 
not my task to give a summary of the 16 volumes of the report and 
to raise objections to its methodological assumptions and to its 
results - will lower costs and higher profits really create new jobs? 

Even if its optimistic views are completely correct and realistic, a 

lot of social problems will arise. 

- There will be a restructuring of some branches of industry 
which so far are protected by different technical norms and by 
public authority supply policy. A working group composed of 
leading Commission officials has drawn up a list these of 
branches which include for instance locomotives and some parts 
of power plants. The comparison with the US-market shows that 
some of the present producers will probably disappear. 

-  Restructuring with loss of working places is expected in the 
banking and the insurance sectors where the freedom of de- 
livering services will be implemented. 


* Wolfgang Diubler is Professor of Labour Law at the University of Bremen. 
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- In some few branches there may even be social dumping. A 
German study mentions the transport and the construction sec- 
tors. If wages in Germany are nearly three times higher than in 
Portugal, why should German transport firms not go to Portugal, 
found a subsidiary there, recruit Portuguese personnel and put 
them on trucks going from Hamburg to Munich? 

- If the statute of the European Company is really implemented, 
all enterprises which adopt this legal form will have the right to 
move from one EC-country to another. Collective agreements 
binding in the national framework will thus lose their protective 
value. Dutch trade unions will, for instance, be obliged to 
negotiate separately with ’run-away’ firms whose place of busi- 
ness will be Edinburgh or Rome. The statute of the European 
Company brings in a new element because companies will be able 
to move out without any changes in the production sphere. The 
employer is ’exported’, the workers remain without any counter- 
part on the national territory. It may be added that such a 
company may choose a co-determination model which is far 
below the Dutch or the German level. 


CL) 


ì 
3. FUNDAMENTAL RIGHTS PROTECTION IN 
COMMUNITY LAW 


Referring to Community law is not very helpful in this context. The 
European Court of Justice has established some general principles on 
the protection of fundamental rights. Its decisions deal with two 
quite atypical sectors of EC activities. One is the regulation of 
markets e.g. in agriculture and steel production where limits to 
Community intervention had to be established. The other is connec- 
ted with the Council’s and the Commission’s staff. Officials can 
invoke fundamental rights if their personal situation is, unduly re- 
stricted. This background explains why the Court is dealing mainly 
with traditional human rights like property or even religious freedom 
and why it refers so often to the European Convention of Human 
Rights. 

The real source of future problems cannot be dealt with this 
way. The opening of the markets, the destruction of obstacles to the 
free flow of goods, capital and information is not an act which will 
affect human rights directly. I cannot see any lawyer claiming that 
the liberalization of the transport sector contravenes the general 
principles of Community law because it creates an opportunity for 
social dumping. The incorporation of the European Social Charter 
would bring no sensible relief. Its provisions are too vague to cor- 
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rect market developments. And there is a national tradition of con- 
sidering the European Social Charter most difficult of all legal areas 
to implement on a Community level. 


4. THE NECESSITY FOR COMMUNITY ACTION IN THE 
SOCIAL AREA 


. Any obvious lack of workers’ protection in the years to come must 

lead to some activity by the European Institutions. This is not a 

moral but a political statement. If the Community gives up the idea 

of a social policy and reneges its implementation, it will create a 

serious danger to the whole process of European unity. Without a 

real social dimension, the Community will lose all its attractiveness 

for the great majority of the population. The political system of 
the Community, however, like every other political system, needs the 
support of the population. If there is reluctance or even hostility to 
its activities il will become impossible to achieve further progress. 

The internal market will fall back to the stagnation so characteristic 

of the 10 years before 1985. In this context, it is important to 

stress that the Community is not built on very solid ground. 

- The EC is -what we may call- a fragmentary state. Its com- 
petence is restricted to the economy. Unlike the nation state, it 
cannot offer certain public goods like security or an educational 
system. If, on the national level there are economic difficulties, 
compensation in a broad sense will be possible. Even an unem- 
ployed person may say: ’Whether the government is good or bad 
- it is still my country’. But if the internal market creates 
losses of concrete jobs - will there really be the slogan: ’right 
or wrong, it's my European Community?” 

- The EC has -as everybody knows- no developed democratic 
structure. We are going to elect a Parliament which has no right 
to make law - its strongest force is to block initiatives coming 
from the Community or other organs. Even this veto can legally 
be overruled by a unanimous decision of the Council. This lack 
of democracy may be of no real importance in sunshine-times - 
but will it be the same in a troubled sea? 

- The European Institutions do not act in a very transparent way. 
The discussions take place behind closed doors. The best way of 
getting relevant information is to know some Brussels officials 
and to phone to them from time to time. The Official Journal is 
the best example of how to prevent real information by having 
so many printed pages that no normal human being will ever 
read it thoroughly. Seriously speaking, in reading newspapers 
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and a certain quantity of EC publications you cannot be sure 
that you know the real reasons why a certain decision was made 
or even the real arguments behind it. 


AIl these deficiencies will become important if the Internal Market 
leads to social problems. The European Community may suffer from 
peasants’ demonstrations - but can it really afford to get into deep 
conflicts with the working classes of the Member States? Will this 
not end integration or at least postpone it for a long time? Social 
policy is, under these circumstances, not a matter of charity but a 
political need. 


In February 1989, the Economic and Social Committee passed a 
resolution demanding a guarantee of fundamental social rights. This 
guarantee was to take the form of an ordinance or a directive bin- 
ding on the Member States. In order not to continue the tradition 
of minimizing the importance of the European Social Charter, the 
authors will avoid using the word ’charter’. They don’t propose any 
new word but their intentions go in the direction of a European Act 
of Fundamental Social Rights. 

The resolution of the Economic and Social Committee deserves 
support. Fundamental social rights make it easier for workers to 
identify themselves with the EC. The main condition is that these 
rights are really implemented and will not remain an unfulfilled 
promise. We all know that international organizations without de- 
cision-making powers are often inclined to take very progressive 
views. The General Assembly of the United Nations offers a lot of 
examples. We would be living in a state of complete disarmament 
since 1961 if governments had followed its decisions. If all the res- 
olutions of the European Parliament had been implemented we would 
be living in paradise or at least not far from it. We must now try 
to avoid having the Economic and Social Committee’s Resolution go 
the same way and adding to the list of good-will declarations. There 
is some hope because of the employers’ attitude. With the exception 
of the British and the Spanish representatives, their group voted in 
favour of the resolution. It would be a rather difficult task to ex- 
plain to the people why such a clear position should be revoked 
after a few months. 

It is now up to the lawyers to formulate concrete provisions. To 
facilitate this, let me add one suggestion. The resolution refers con- 
stantly to international conventions like the European Social Char- 
ter, the ILO-Conventions, the UN Covenant on economic, social and 
cultural rights. This seems to reduce the fear of going too far, a lot 
of these conventions being already ratified by most of the Member 
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States. On the other hand, the majority of these treaties exists in 
two forms. First there is the text which is normally worded in 
rather general terms and second there are the interpretations given 
by the supervisory bodies like the committees of experts etc. which 
«deduce very detailed and concrete rights and obligations from them. 
‘Which of the two forms will be incorporated into Community law? 
What will be the interpretation of the European Court of Justice? 
In order not to create too much uncertainty it would perhaps be 
. better to refer more to national constitutions. Most of them guaran- 
tee social rights whose contents and limits are described and fixed 
by constitutional courts. There is no contradiction between the func- 
tioning of the economic system and these rights. Why should we not 
build the European Act of Fundamental Social Rights on the 
achievements of the Member States? 
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THE EUROPEAN TRIPTYCH; A SYNOPSIS 
- Pieter van Dijk" 


1. INTRODUCTION 


The theme of the future of European social policy evokes in my 
mind the picture of a triptych, with the European Community as the 
centre piece, flanked on the one hand, by the Council of Europe 
and, on the other hand, by a tableau de la troupe of all European 
states, including Eastern Europe. The latter panel, although of rather 
faint colours, in my opinion constitutes an essential part of the 
European triptych. This not only for the simple reason that, without 
a third panel, one cannot speak of a triptych at all; it seems 
obvious to me that the interests of the States in Eastern Europe, 
although not very often expressly mentioned in the preceding chap- 
ters, are also directly affected by the problems discussed there. 

This is most clearly the case for those States, which are - or 
consider themselves to be - candidates for joining the Council of 
Europe, and at a later stage perhaps also the European Community. 
But those States in Eastern Europe which are not (yet) in that 
position, also depend for the effective implementation of their 
political, economic and social reforms to a large extent on economic 
developments and measures in Western Europe. It is, for instance, 
evident that the establishment of the Internal Market by the 
Member States of the European Community may affect those 
countries both in a positive and in a negative way (as, indeed, it 
may positively and negatively affect Third World countries, which 
are completely excluded from this European triptych, but which 
should nevertheless be taken into consideration!). I think, therefore, 


* Pieter van Dijk is member of the Netherlands’ Council of State. 

1 See the Declaration on the Future Role of the Council of Europe in European 
Construction, adopted by the Ministers of Foreign Affairs of the Member States 
of the Council of Europe at the occasion of the 40th anniversary of the Council 
of Europe, where it is stated in preambular paragraph 5: "The priority objective 


191 


Pieter van Dijk 


that the only Pan-European framework in which common economic 
and social issues are discussed and where the promotion and 
protection of social rights forms an important issue on the agenda, 
the Conference on Security and Co-operation in Europe (CSCE), 
deserves somewhat more attention than it has received in the 
preceding chapters. 

If in my presentation of this triptych I make the European 
Community the centre piece, I do so almost by routine, as if it is 
self-evident to consider the European Community the core of Europe. 
And indeed, it cannot be denied that the establishment and functio- 
ning of the European Community have had an enormous impact on 
the political and economic picture of Europe. Moreover, the discus- 
sions which lie at the origin of the present book, were induced by 
the proposed establishment of the Internal Market in 1993. There- 
fore, the European Community quite rightly occupies a central place 
in these discussions. After all, it took the European Community, and 
its design for 1993, to make the European Social Charter broadly 
known outside a small circle of experts. Nevertheless, the question 
may well be raised whether it is justified and desirable, from the 
viewpoint of the promotion and protection of fundamental social 
rights in Europe, to focus so muchion the European Community, and 
so little on the Council of Euròpe and the CSCE process. The 
answer to this question also determines to a large extent the 
position and prospects of the European Social Charter. 

This becomes clear, for instance, from Dr. Betten’s contribution. 
She takes as a starting point the recent developments in the Euro- 
pean Community and the way these may affect the European Social 
Charter. But the issues raised by her could also be discussed from 
the perspective of the Council of Europe, by focusing on what 
challenges there are for the Council of Europe to adapt and improve 
the substantive contents and supervisory mechanism of the European 
Social Charter now that there appears to be an urgent need and 
political pressure for a European social policy and, conseduently, for 
an adequate and effective set of European standards and rules con- 
cerning fundamental social rights. After all, the Council of Europe 
does not have to await passively the impact the European Internal 
Market is going to have on the European Social Charter; there is 
the alternative of actively filling the existing and emerging gaps and 


of the Council of Europe’s action is to promote cooperation in Europe. However, 
the Organisation must remain open to the world on account both of the growing 
interdependence of international relations and of the universality of ita values 
and principles"; CM(89)85. 
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needs in connection with the social dimension of the Internal Mar- 
ket. If it is true, as is often said, that life begins at forty, that 
may also apply to the Council of Europe, whose fortieth anniversary 
should be seen as a welcome opportunity to solve existing problems, 
take new initiatives and set clear priorities. And indeed, in the 
"“Declaration on the Future Role of the Council of Europe in 
European Construction", adopted by the Ministers of Foreign Affairs 
of the (then) 23 Member States of the Council of Europe on the 
. occasion of the 40th anniversary of the Council of Europe on 5 May 
1989, preambular paragraph 3 states: 


"Europe is at present witnessing important developments. 

(5%) 

These developments demand that the Council of Europe should 
reaffirm and develop its own role."? 


And in the section on "Priority Lines of Intergovernmental Action" 
of the same Declaration paragraph 14 reads: 


"The European Convention on Human Rights, the European Social 
Charter, the European Cultura) Convention and many other 
instruments, actions and institutions within the Council of Euro- 
pe constitute a vital contribution to the process of European 
construction. We are resolved to preserve these gains as well as 
to enhance and to develop them further for the benefit of the 
widest possible Europe".3 


To a lesser extent the same applies, or at least may well apply in 
the future, to the CSCE process and the several provisions on econ- 
omic and social policy in the three "Baskets" of the Final Act of 
Helsinki and in the concluding documents of the CSCE follow-up 
meetings.4 Given the rather weak and loose character of these pro- 


Supra, note 1. 

Ibidem. See also Recommendation 1103(1989) of the Parliamentary Assembly on 
the future role of the Council of Europe in the Process of European 
construction, adopted on 15 March 1989. 

4 The Conference, which assembled in three phases between 3 July 1973 and 1 
August 1975 in Helsinki, Geneva and Helsinki again, resulted in the signing of 
the Final Act of Helsinki by the Heads of State or Government of all participa- 
ting States on 1 August 1975. The main chapters of the Final Act are often 
referred to as "Baskets". On the legal character of the Final Act, the contents 
of its "Baskets" and its structure of follow-up meetings, see P. van Dijk, The 
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visions and of the procedures for their implementation, perhaps even 
because of that rather weak and loose character, they may 
constitute a basis for consultation and gradual co-operation in the 
field of social policy in circles of European States which partly go 
beyond the European Community and the Council of Europe. The 
field of economic and social rights seems to be particularly suitable 
for building bridges here. In this connection it was stated in the 
Document of the Copenhagen Meeting of the Conference on the 
Human Dimension of the CSCE that: 


"The participating States reaffirm their conviction expressed 
in the Vienna Concluding Document that the promotion of 
economic, social and cultural rights as well as of civil and 
political rights is of paramount importance for human 
dignity and for the attainment of the legitimate aspirations 
of every individual. They also reaffirm their commitment 
taken in the Document of the Bonn Conference on Economic 
Co-operation in Europe to the promotion of social justice 
and the improvement of living and working conditions. In 
the context of continuing their efforts with a view to 
achieving progressively the‘ full realization of economic, 
social and cultural rights by*all apropriate means, they will 
pay special attention to problems in the areas of employ- 
I housing, social security, health, education and cul- 
tures 


Therefore, on reflection and also more or less as a challenge, I 
prefer to leave the order of the panels of the triptych open and 
keep them interchangable. 


of its "Baskets" and its structure of follow-up meetings, see P. van Dijk, The 
Final Act of Helsinki - Basis for a Pan-European System?, Netherlands Yearbook 
of International Law 1980, pp. 97-124. For the most important documents, 
especially the Final Act of Helsinki and the Concluding Document of the Vienna 
Follow-up Meeting, see A. Bloed, From Helsinki to Vienna: Basis Documents of 
the Helsinki Process, Dordrecht etc. 1990. 

5 Chapteri, para. (23). Text in: Netherlands Quarterly of Human Rights 1990, p. 315. 
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2. WOULD THE EUROPEAN SOCIAL CHARTER PROVIDE 
A SUFFICIENT HUMAN RIGHTS BASIS FOR A 
EUROPEAN SOCIAL POLICY? 


Can the - improved - European Social Charter fulfil the needs of a 
human rights basis of a European social policy? What are these 
needs? 

The perceived need for a European social policy and for an 
adequate protection of economic and social rights within the Euro- 
pean Community has got a new momentum in view of the establish- 
ment of the European Internal Market in 1993, as several sides have 
stressed the desirability or necessity of a social dimension in the 
Internal Market. The awareness that economic co-operation and 
integration, should go hand in hand with co-operation or 
integration in the social field, should at least go hand in hand with 
them, dates back to the early days of the Community, although the 
social aims found very limited expression and regulation in the Com- 
munity Treaties. 

Dr. Betten refers to the Social Action Programme, presented by 
the Commission after the Paris Summit in 1972, as a first clear 
recognition of the equal importance of social policy measures and 
economic and monetary policy measures.S The Programme concentra- 
ted on the following three points: (1) increase of employment; (2) 
improvement of living and working conditions; and (3) increased 
participation of employees and employers in the Community decision- 
making process. It is submitted here, that the first point finds a 
sufficient legal basis in Article 1, and the second point in Articles 2 
and 3 of the present European Social Charter, which could be fur- 
ther specified and supplemented in Community legislation. The third 
point exclusively concerns the European Community and does not 
require a legal basis in a human rights catalogue. 

The ESC could also provide albeit with some modification a 
sufficient basis for other elements of the Social Charter which were 
put forward later if necessary after some supplementation.” A point 
at issue here is the question of workers’ involvement in the decision 
making process of enterprises, which has been discussed at Com- 
munity level for several years and has found some recognition there, 
but has also been included in Article 2 of the Protocol annexed to 
the European Social Charter.? P 


6. Supra, pp. 116. 
7 See especially the three aspects mentioned by Professor Jaspers, supra, p. 82. 


8. Ibidem, pp. 82-91. 
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An important point that has to be stressed at the outset is that 
a clear distinction has to be made between the constitutional human 
rights foundation of a European social policy, including a Bill of 
economic and social rights on the one hand, and legislation 
implementing that social policy on the other hand. Just as the pres- 
ent States Parties to the European Social Charter are required to 
adopt implementing legislation, as is clear from the introductory 
sentence of Part I and from the formulation of each of the provi- 
sions of Part II of the Charter, this would also be the case for the 
European Community, should it become bound by the European Social 
Charter. As a matter of course, especially in the case of program- 
matic rights as most of the rights embodied in the Charter are, that 
implementing legislation would, in many respects, be more specific 
and better adapted in its legal implications than the Charter itself. 
It is implied in the difference in character and powers of the two 
organizations that the European Community has far more need of, 
and scope for such implementing legislation than the Council of 
Europe, which should rather work along the lines of action program- 
mes for progressive implementation of a non-legal character. 

However, implementing legislation of the European Communities 
would not make the Charter redundant. The latter would retain its 
value as the constitutional basis of that implementing legislation 
and, as such, would be of a higher status and would constitute a 
guarantee against abolition or deterioration of that legislation. That 
is in my opinion overlooked by those who say that incorporation of 
the ESC into Community law would be of no use because of its 
vague contents.? 

What holds good for implementing legislation also applies to 
collective agreements between the social partners. They are an im- 
portant means for the implementation of fundamental social rights, 
bu* they do not make implementation by legislation at national and 
Community level superfluous.1° And they certainly do not constitute 
a substitute for a constitutional guarantee in the form ‘of a treaty. 
This was also fully recognized by the Economic and Social Commit- 
tee of the European Economic Community in an opinion of 22 
February 1989, where it took the position that for that purpose a 


9 Thus e.g., Professor Dàubler, supra, p. 186. 
10 On the importance of collective agreements and the "social dialogue", see 
Jaspers, supra, pp. 86-87. 
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connection should be made with existing treaties like the European 
Social Charter.!! 

The enactment of implementing legislation, and the conclusion of 
collective agreements Community-wide and nation-wide, can even be 
said to enhance the value and normative effect of the Charter, since 
its interpretation and scope of application will be influenced by such 
legislation and by the subsequent practice, just as it is influenced at 
the moment by developments in the law and practice of the Con- 
. tracting States. In this way, Community legislation and practice may 
indirectly also have a positive impact on the policy of those 
Contracting States, which are not EC Members. Therefore, I cannot 
fully agree with Dr. Betten’s point of view that the EC legislation 
concerning equal treatment of men and women shows that the Euro- 
pean Social Charter has no longer any value for the European Com- 
munity in this respect anymore.!? That value is not determined by 
a comparison between the two legal instruments qua specificity but 
by a comparison of their legal status and the resulting normative 
force of their guarantee. If, in the field of equal treatment of men 
and women, the European Social Charter is of little or no value for 
the European Community, that is mainly due to the fact that the 
equal-treatment norm has also a cpnstitutional basis in the EEC 
Treaty itself. 

A constitutional basis is what is needed for a European social 
policy. Social measures by way of Regulations or Directives - not to 
speak of recommendations or action programmes - are insufficient, 
because these legal instruments do not provide a guarantee against 
new regulations or directives which deviate from the former. If that 
constitutional basis is created specifically for the European Com- 
munity, that would indeed reduce the meaning of the European 
Social Charter practically to zero for the Community and its Member 
States. Therefore, if Professor Jaspers states on the one hand that 
closer ties should be brought about between the Council of Europe 
and the European Community to optimize realization of the common 
aim of an effective and just European social policy,1* but favours on 
the other hand the adoption of a Community Charter of social 
rights,14 he seems to propose to put the cart before the horse thus 


11 CES 270/89 em. Previously, in 1987, the Committee had taken the view that & 
framework directive setting fundamental social rights should be adopted: 1069/87 
em. 

12 Supra, p. 138. 

13. Supra, p. 92. 

14 Ibidem. 
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making the development towards European integration which he aims 
at more complicated from the outset than is necessary. So, the real 
issue in my opinion is whether the European Social Charter can 
provide the constitutional legal basis that is required, and whether 
such a basis would be adequate as to its substantive contents and its 
supervisory mechanism. 

Can the European Social Charter provide the human rights basis 
for the European social policy called for by the establishment of the 
European Internal Market? It is submitted here that, if one takes 
into consideration the difference set out above between basic 
constitutional norms on the one hand and their legal implementation 
on the other hand, the European Social Charter is appropriate and 
adequate for that purpose, albeit that it may still be desirable to 
amend and add certain provisions.!° I am not an expert in national 
or international social law myself, but relying on what is indicated 
by others as the desirable or necessary European legislation in the 
field of social policy, and judging more specifically from what 
Professor Jaspers describes in his contribution as areas of European 
social policy, I see no reason why, in addition to what the Com- 
munity treaties provide in that respect, an amended and adapted 
European Social Charter could nòt provide a sufficient legal basis 
and legal guarantee for the human rights dimension of that 
legislation and policy. It would have the advantage of providing that 
basis not only for a European social policy within the European 
Communities but also for economic and social co-operation between 
European states beyond the Community borders. The position of the 
ETUC that the Communities should adopt their own Charter, but 
that at the same time the Member States should be urged to ratify 
the European Social Charter and the annexed Protocol,18. is 
therefore rather ambiguous. In that respect the position of the 
UNICE is more straightforward: we have already enough social rights 
in the existing treaties; if they are not adequate, then let us 
improve them.!7 i 


15 For a proposal concerning desirable additions, see the draft Resolution, introdu- 
ced in the European Parliament in 1980 by the EP members Geurtsen and 
Delorozoy, and again in 1985 by the EP members De Gucht, Wijsenbeek and 
Donnez, European Parliament, Doc. 1-476/80 and B2-123/85. 

16 ETUC, Community Charter of Social Rights, 12 December 1988. 

17 Expressed by Mr. W.G. Tiedemann, former Vice-President of the UNICE Commit- 
tee of Social Affairs, supra, p. 103. 
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3. IN WHAT WAY CAN THE EUROPEAN SOCIAL 
CHARTER PROVIDE A HUMAN RIGHTS BASIS 
FOR A EUROPEAN SOCIAL POLICY? 


»Dr. Betten refers to the preamble of the Single European Act, where 
the Member States of the. European Communities have expressed 
their determination "to work together to promote democracy on the 
basis of fundamental rights recognized in the constitutions and laws 
‘of the Member States, in the Convention for the Protection of 
Human Rights and Fundamental Freedoms and the European Social 
Gharter:t". 

This reference to the Charter is not enough to give it a 
constitutional status vis-à-vis the Communities. Besides the fact that 
the reference in a preambular provision would not be sufficient for 
that purpose, the reference at the same time to the constitutions 
and laws of the Member States makes it clear that it cannot have 
been the intention of the drafters of the Single European Act to 
give the European Social Charter such a special status. 

On the other hand, the reference indicates that the European 
Social Charter is recognized among the indirect sources of the fun- 
damental human rights on the basis of which democracy is to be 
promoted. As is the case with the European Convention on Human 
Rights, to which the preamble also refers, this indirect source can 
be turned into a direct source by either of the following methods: 
(1) recognition of the rights embodied in the Charter as general 
principles of Community law through the case-law of the Court of 
Justice and/or through a solemn declaration by the Council of 
Ministers or jointly by the Community Institutions,!8 or (2) 
accession of the European Community to the Charter. The other 
possibility: adoption of a separate Community Charter, on the other 
hand, would ieave the European Social Charter as an indirect source 
at best. 

The Court of Justice of the European Community has indeed 
referred to the European Social Charter in its case-law.!° That the 
Court has done so only once thus far, may be explained in several 
ways,2° but does not per se indicate that the Charter is less suit- 
able or less recognized as a source of Community human-rights law. 


The second method, however, is in my opinion preferable for reasons 
w 


18 See the suggestion by the ILO Director-General, mentioned by Betten, supra, p. 
142. 

19 Blaizot & University of Liège v. Belgium, Case 24/86. 

20 See Betten, supra, p. 119. 
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which I will discuss later. In any case it is clear that the European 
Social Charter may provide a constitutional basis for a European 
social policy, if that is the wish of the States concerned. 


4. DESIRABILITY AND FEASIBILITY OF 
INCORPORATION OF, OR ACCESSION TO 
THE EUROPEAN SOCIAL CHARTER 


Dr. Betten gives as her opinion that the praetorial incorporation of 
the provisions of the European Social Charter, which means the 
process by which the Court of Justice refers to the Charter as an 
international treaty to which the Member States are signatories and 
which therefore may be recognized as a source of general principles 
of Community law,?1 creates too uncertain a human rights basis for 
a European social policy because the legal subjects do not know a 
priori which provisions will be referred to by the Court and what 
substance and meaning these will be given.?? She also points out the 
risk of differing interpretations of the provisions of the Charter by 
the Court of Justice and the Strasbourg supervisory bodies.?* On the 
other hand, she rejects the option of accession to the European 
Social Charter by the European Community, mainly on the basis of 
the experiences so far with the efforts to have the Community 
accede to the European Convention on Human Rights. Opting for 
this solution would in her opinion be bargaining for yet another 
standstill of ten years as far as the protection of social fundamental 
rights is concerned.24 The third option, incorporation of the 
provisions of the European Social Charter into Community law, is 
rejected because of the weaknesses of the contents of the Charter. 
In her opinion, it would transfer the inheritance of a problematic 
compromise, made in the fifties, to Community law and would, there- 
fore, be an anachronism.?> This leads her to the conclusion that, as 
things stand at the moment, and given the "new élan" with which 
the European Community faces the social dimension of the Internal 
Market, and which has found expression in the adoption of a special 


21 See esp. Second Nold Case, Case 4/73, (1974) ECR, p. 491 at p. 507, and Stauder 
v. Stadt Ulm Sozialamt, Case 29/69, (1969) ECR, p. 419 at p. 425. 

22. Supra, pp. 144-145. 

23. Supra, p. 144. 

24 Supra, p. 146. 

25. Supra, p. 148. 
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Community Charter of social rights, that option should be given 
preference. 

Dr. Betten’s reasoning does not convince me. Of course, and this 
should be stressed again, it depends to a large extent on the per- 
spective chosen; a Community perspective or a broader European 
perspective. If the former is chosen, the option of a special Com- 
munity Charter may well be the most pragmatic and effective one, 
since suitable provisions from the European Social Charter and from 
‘other existing treaties on social rights can be included without 
necessarily accepting the whole and without subjecting the Commun- 
ity to the supervisory procedures provided for in those treaties. 
However, even if one takes this perspective, one has to admit that 
the adoption of the Community Charter - even in its present non- 
legally binding form - and of the subsequent regulations and 
directives has not gone and still does not go very smoothly, and 
that the conclusion of an agreement with the Council of Europe 
would not necessarily be much more difficult. But it is primarily the 
perspective chosen by Dr. Betten, that I do not share and do not 
consider the appropriate one in the given circumstances. Indeed, if 
one takes the view, and I am convinced that in essence that is also 
Dr. Betten’s view, that a Community social policy cannot and should 
not be shaped and executed in isolation, just as the social policies 
of the individual States are no longer isolated, and that this is 
precisely the reasoning behind the European Social Charter and, for 
that matter, the social and humanitarian provisions in the Final Act 
of Helsinki, those options by which the European Community, next 
to the Member States, become bound by the European Social Charter 
deserve more attention and a more favourable consideration. This 
would also seem to be - or at least to have been - the opinion of 
the President of the Commission, Mr. Delors, when, in an exchange 
of views with the Social, Health and Family Affairs Committee of 
the Parliamentary Assembly of the Council of Europe, he said that 
he was in favour of the Community’s accesion to the European 
Social Charter.?5 Moreover, the European Parliament, in a resolution 
of 13 September 1990, expressed the wish that the Community 
accede to the European Social Charter and the relevant Conventions 
of the International Labour Organisation.?” And the Parliamentary 
Assembly of the Council of Europe, in its Recommendation 
1107(1989) of 9 May 1989, recommended that ‘ 


26 Meeting of 26 September 1989, AS/Soc (41) 21. 
27 PE 144.654. 
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the future of the Council of Europe’s Social Charter in relation 
to the protection of fundamental social rights within the Com- 
munities’ framework be on the agenda of the first quadripartite 
meeting for improved co-operation between the Council of 
Europe and the European Communities.’ 


Accession of the Community to the Charter would require com- 
plicated negotiations and creative thinking, but I do not think that 
the past experience with efforts concerning accession to the 
European Convention are very relevant here. First of all there is, as 
Dr. Betten calls it, a "new élan"; a broad and sincere awareness that 
the Community needs a social policy based upon adequate human 
rights provisions. This was not the case to the same extent ten 
years ago. It is revealing in that respect that this "new élan" has 
also induced the European Commission recently (October 1990) to 
call upon the Member States to give it a mandate to negotiate the 
Community’s accession to the European Convention on Human Rights. 
But secondly I am of the opinion that the institutional arrangements, 
which constitute the main problems in the negotiations concerning 
accession to the European Convention, would create less of an ob- 
stacle here as long as - and that*:would be my recommendation for 
the years to come - the supervisory procedure under the Charter 
remains restricted to a reporting procedure, while for the option of 
the introduction of a procedure of individual complaints the way of 
bringing certain social rights under the European Convention on 
Human Rights by Protocol seems more appropriate. 

After all, a reporting procedure can be adequate - and in many 
respects would seem to be more appropriate - in the case of social 
and economic rights,28 and could also be adequate under the Charter 
if improvements like those suggested by Professor Harris were intro- 
duced. I have to admit that proposals for such improvements have 
been made repeatedly in the past by several persons and institutions, 
including the Parliamentary Assembly and the Secretary General of 
the Council of Europe, and that the practical results have been 
virtually negligible so far. It may well be, however, that the 
political momentum generated by the discussions in Community 
circles on the need for a social dimension might give sufficient 
impetus to overcome this inertia. The Member States of the 
European Community are still faced with the necessity of creating 


28 Although I do agree with Professor Harris, (supra p. 29), that the character of 
social and economic rights does not comsiltiulo an absolute bar to the sy Piera of 
individual complaints. 
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an adequate and effective human rights instrument on which to base 
European social policy; this may make them willing to turn the 
Charter into a more adequate and effective instrument for that 
purpose. The other Contracting States are faced with the dilemma of 
gither agreeing to transform the Charter into an adequate and 
effective human rights instrument or drifting further away from the 
European social policy of the Community. Moreover, international 
practice shows that a reporting procedure meets with less objections 
‘on the part of States than a procedure of individual complaints. This 
may also make negotiations on the issue of the Community's partici- 
pation in the supervisory bodies under the Charter less difficult than 
is the case with the European Convention with its right to complaint 
of individuals and States. i 

At the Informal Ministerial Conference on Human Rights, which 
took place in Rome on 5 November 1990 to celebrate the 40th an- 
niversary of the European Convention on Human Rights, the 
Secretary-General of the Council of Europe pointed out some of the 
procedural weaknesses of the Charter. She mentioned, e.g., what she 
called the "counter-productive rivalry" between the Committee of 
Independent Experts and the Governmental Committee, the short- 
comings in the role played by the Parliamentary Assembly and the 
Committee of Ministers, and the lack of appropriate co-operation of 
social partners. The Secretary-General reached the following con- 
clusion: 


"Insofar as the European Social Charter is concerned, one 
thing is certain: the working of the control mechanism is in 
need of re-examination. (...) The time has come to give a 
fresh impetus to this instrument, whose potential is indeed 
great but which has been under- or misused, as the 
Parliamentary Assembly has been able to confirm on several 
occasions. 
(0) 
I should, accordingly, like this Conference to be the first 
political step towards providing a fresh impetus for the 
European Social Charter so that it can at last become the 
true counterpart to the European Convention on Human 
Rights."29 . 
In the meantime, the "second political step" has been made by the 
Committee of Ministers by authorizing the Secretary-General to 


29 CIM-DH (90) 3. 
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convene an ad-hoc committee of governmental representatives, 
members of the Parliamentary Assembly, and representatives of the 
trade-unions and employers’ organisations, to make proposals on the 
improvement of the Charter and its functioning.5° These proposals 
could - and in my opinion should - also take into account the 
question of how to facilitate the accession of the European Com- 
munity to the Charter.5! 

It goes beyond this general report to make concrete suggestions 
as to the institutional arrangements to be made for appropriate 
participation of the European Community. I will only indicate that 
an important and independent role should be given to the European 
Parliament next to, but in close co-operation with, the Parliamentary 
Assembly, as well as to the Economic and Social Committee next to, 
but in close co-operation with, national and European employers’ 
organizations, trade unions and other social groups.5% The role of 
these parliamentary institutions and non-governmental bodies in the 
supervisory procedure should be enhanced ta give that supervision 
and the recommendations ensuing therefrom at least some democratic 
legitimization. The present lack of interest shown at the non- 
governmental level will no doubt be remedied as soon as, and to the 
extent that, there is room for meaningful involvement on their part. 
The representation of the Commînity in the Committee of Ministers 
and/or the voting procedure in the Committee of Ministers should be 
such that the other Member States of the Council of Europe cannot 
overrule the twelve Member States of the Community. And, finally, 
the composition of the Governmental Committee - preferably of a 
tripartite character - should be a reflection of the Community 
representation in the Committee of Ministers and of the involvement 


30 Information received from the Directorate of Human Rights. See also the Report 
on the Informal Expert Meeting on the European Social Charter, a meeting 
which took place at the invitation of the Secretary-General in°Strasbourg on 
21-22 June 1990 (the Report is not published, but is available at the Directorate 
of Human Rights). 

31 See Reply of the Chairman of the Committee of Ministers to a Parliamentary 
Question on 30 January 1990: "this adjustment [of the European Social Charter] 
must be negotiated (...) with the European Community itself, with a view to 
making provision for the participation of the institutions of the European Com- 
munity in the functioning of a revised system of reporting and supervision 
under an adjusted text of the Charter"; Pasrliamentary Assembly, Doc. 6201, 
Annex A. 

32 On the necessity to also involve other non-governmental organizations, Harris, 
supra pp. 5 and 12-13. 
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of the Economic and Social Committee, while the Committee of 
Independent Experts should become more representative, not only of 
the social legal systems and social policies of all Contracting 
States? but also of the Communities, should be more 
democratically appointed34 and should be given more facilities and 
assistance to enable it to really function in an expert and represen- 
tative way. 

Unlike Professor Harris*® I see no need for an international 
court as a final instance to interpret the Charter. The function of 
the International Court of Justice in relation to the ILO Conven- 
tions, to which he refers as an example, does not appear to be very 
effective. In my opinion a truly representative and democratically 
appointed Committee of Independent Experts should derive from its 
independent, impartial and expert character sufficient authority to 
interpret the Charter in a way that is accepted by the other super- 
visory bodies and by the government of the Contracting State con- 
cerned. i 

I do recognize, of course, that the negotations to bring about 
| these institutional changes and adaptations, and the negotiations on 
desirable amendments and extensions of the substantive provisions of 
the Charter, would take a considerable amount of time, and would 
not be concluded in time to give the European internal market an 
adequate human-rights basis from its start in 1993. I therefore 
submit that, pending these negotiations, the praetorial adoption and 
protection of the provisions of the European Social Charter and 
other international treaties by the EC-Court of Justice provide an 
acceptable solution. The uncertainty which this might create, would 
not be any greater than the uncertainty of any dynamic approach by 
a court of vague and broad provisions in a "living instrument".8 It 
is precisely a creative and dynamic approach by the Court of Justice 
in dealing with the partly outdated and partly restrictive formula- 
tions in the European Social Charter, that would guide the EC-Mem- 
ber States and the other Council of Europe Member States in their 
negotiatons on improving the Charter. 

The case-law of the Court of Justice concerning the European 
Social Charter would be given a more firm (provisional) basis, should 


33 On this, see Harris, supra pp. 5-6. 

34 Idem, supra p. 6. 

35 Harris, supra pp. 16-17. 

3€ Thus the European Court on Human Rights characterized the European Con- 
vention on Human Rights; judgment of 25 April 1978, Tyrer Case, Publ. ECHR, 
Series A. No. 26 (1978), p. 15. 
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the Committee of Ministers, the Commission and the European 
Parliament adopt a joint declaration stating that they respect and 
will continue to respect the rights set forth in the European Social 
Charter, as forming part of Community law.87 This would be similar 
to the case of the Joint Declaration of 5 April 1977 concerning the 
European Convention on Human Rights.* 

In the final analysis everything, of course, depends on the 
political will of the governments to really establish an effective 
European Social-Rights Charter as the constitutional basis of a Eu- 
ropean social policy. As Professor Harris rightly observes in relation 
to the present attitude of the Committee of Ministers of the Council 
of Europe towards reported non-implementation of the Charter, that 
attitude "must also cast doubt on the Council of Europe’s commit- 
ment to protect economic and social rights".*° The same holds true 
for the attitude of the Institutions and Member States of the Euro- 
pean Communities: is the present intense debate on the "social 
dimension" of the European Internal Market going to be capitalized 
finally in hard cash or will it, as so many international debates, 
prove to be much ado about nothing? 


5. THE EUROPEAN SOCIAL CHARTER AND 
THE CSCE PROCESS 


The Conference on Security and Co-operation in Europe, in which 
all European States except Albania, and also Canada and the United 
States4! participate, has no defined and permanent institutional 
structure. Both its norm-creating and its supervisory activities have 
an ad-hoc character, mainly in the form of expert meetings and 
follow-up conferences, albeit that the last such conference in Vienna 
introduced more permanent procedures for the supervision of the 


d 


37 For a proposal to that effect, see the Memorandum by P. van Dijk, prepared at 
the request of the Parliamentary Assembly and annexed to Resolution No. 931 
(1989) on the Social Charter of the Council of Europe and possible accession 
thereto by the European Community, adopted by the Parliamentary Assembly on 
6 November 1989, Doc. 6138. 

38. Official Journal C 103/1, 27 April 1977. 

39 Harris, supra p. 23. 

40 Supra, note 2. 

41 The participation of the latter two States in this European event finds its ex- 
plication in their membership of NATO, which organization is directly involved 
in European security issues. 
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implementation of the "humanitarian dimension".42 That is the reason 
why the Conference has established several official and unofficial 
links with existing international organizations and their legal instru- 
ments and procedures.43 The European Social Charter is not referred 
to anywhere in the Final Act of Helsinki for the obvious reason that 
at-the time of the drafting of the Final Act there was a strong 
ideological and political struggle going on between Eastern and 
Western Europe, in the framework of which the Council of Europe 
and its activities were considered by the East as a power structure 
of the West. 

The changing internal situation in East European States and 
their growing interest in co-operation with the West, has diminished 
the ideological struggle and political tensions. This may also lead to 
closer co-operation in the social and cultural field and in the field 
of the promotion and protection of human rights in intra-European 
relations. The fact that Hungary and Czechoslovakia have joined the 
Council of Europe and intend to accede to its human-rights treaties, 
and that other States in Central and Eastern Europe have shown an 
interest in doing the same, is indicative of this development. This 
would seem to also open possibilities of a Pan-European role for the 
European Social Charter. In its Declaration of 5 May on the Future 
Role of the Council of Europe in European Construction, the Com- 
mittee of Ministers expressed its readiness 


"to engage in an open and practical dialogue with European non- 
member countries on the respect and the implementation at 
national and international level of the principles of human rights 
and pluralist democracy enshrined in the Council of Europe’s 
Statute, the European Convention on Human Rights and the 
European Social Charter".44 


The highly important developments in Europe deserve the full sup- 
port of all European States, and also therefore of all European 
organizations. In this context Mr. Worrell has made the important 
suggestion that the political organs of the Council of Europe and 


42 See A. Bloed, Successful Ending of the Vienna Meeting of the Conference on 
Security and Cooperation in Europe, Netherlands Quarterly of Human Rights 
1989, pp. 106-114 at pp. 111-113. Le 

43 See P. van Dijk, The Implementation of the Final Act of Helsinki: The Creation 
of New Structures or the Involvement of Existing Ones?, Michigan Journal of 
International Law 1989, pp. 110-126. 

44 See supra note 1. 
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the European Community, including of course the two parliamentary 
organs, should come together and discuss how to react to this new 
challenge in a positive way and in an all-European spirit.4° This all 
means that the colours of the third panel of my European triptych 
are, after all, not so faint. This offers an additional reason why the 
European Community should not undermine the human-rights instru- 
ments of the Council of Europe by adopting their own special human 
rights conventions or charters, since accession by East European 
States to the former is more likely and sooner to happen than to 
the latter. The European Social Charter contains more appropriate 
guidelines for the countries of Eastern Europe in the field of 
economic and social rights than EC norms which are attuned to the 
economic and social conditions prevailing in the EC Member States. 
As was stated by the Chair at the above mentioned Informal 
Ministerrial Conference in Rome: 


"Social rights: The Council of Europe’s experience in establishing 
standards in this area could be particularly valuable. As they 
move towards democracy, the countries of Central and Eastern 
Europe should be in a position to benefit from the experience 
which the Western European;countries have gained over the last 
few decades in the field of economic and social rights. A parti- 
cularly appropriate reference point for this is the European 
Social Charter, whose principles could be adopted by the CSCE 
as the most highly developed basis for a future pan-European 
dialogue in this area, which would also involve other relevant 
international organisations (Regional Office of the ILO, ECE of 
the United Nations etc.)."45 


But it is quite rightly emphasized at the same time that in offering 
the European Social Charter as a set of guidelines, 


"the Western European countries must show due modesty. 


(323) 


45 Supra, p. 00. See also the amendment proposed by the Social, Health and Family 
Affairs Committee to the recommendation of the Political Affairs Committee on 
the future role of the Council of Europe (Doc. 6022): "... and take advantage of 
the Council of Europe'’s proven record in human rights and social and family 
affairs to build upon the recent Vienna agreement on human rights, particularly 
with regard to non-member States in Eastern Europe"; Doc. 6031, Annex A, p. 11. 

46 CIM-DH(90)2, p. 6. 
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In each of our countries, the principles of democracy, the rule 

of law and protection of human rights - the foundations of our 

societies - represent difficult and permanent challenges. 
It is in this spirit that the countries of Western Europe and the 
Council of Europe must place their democratic and human rights 
heritage and experience at the disposal of countries which are 
moving (or returning) to democracy. This should not be for any 
pedagogical motives, which would be quite inappropriate, but rather 
. with a view to establishing a rich and productive two-way relation- 
ship. Nor should it be forgotten that democratic systems and ways 
of protecting civil and political rights are always susceptible to 
improvement and that even in the most highly developed countries 
poverty, marginalisation and social exclusion still exist, often in an 
extreme form."47 


6. CONCLUSION 


In conclusion, and for the reasons stated above, I am of the opinion 
that the European Social Charter - as indeed the European Conven- 
tion on Human Rights and other hyman-rights instruments of the 
Council of Europe - should play a central role in the development of 
a pan-European system of promotion and protection of human rights, 
in this case economic and social rights.48 

The Member States of the Council of Europe should make it 
possible for the Charter to play that role, firstly by its ratification 
by those Member States which have not yet done so, and by the 
acceptance of all its provisions by all Member States, secondly by 
amending and supplementing its substantive provisions to turn it into 
an up-to-date catalogue of social and economic rights, and thirdly 
by improving the efficiency and effectiveness of its supervisory 
mechanism. 

And those Member States of the Council of Europe, which are 
also Member States of the European Community should not, from the 
very start, frustrate this pan-European role of the Council of Europe 
instruments by adopting their own instruments, but on the contrary 


47 Ibidem, p. 3. o 

48 See the Conclusions of the Chair of the Informal Ministerial Conference on 
Human Rights in Rome on 5 November 1990: "Owing to its achievements and 
experience, the Council of Europe holds, and will continue to hold, a central 
and incontrovertible position in the construction of a united and wider Europe 
based on respect for, and effective protection of fundamental rights". 
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should mandate the Commission to start negotiations on accession of 
the European Community to the Council of Europe instruments. This 
would provide the EC with a firm and developed constitutional basis 
for its human-rights policy and in this case its social policy, and 
would enhance the normative force of these instruments and, thus, 
strengthen their pan-European capabilities. Accession of the EC to 
the human-rights treaties of the Council of Europe would clearly 
demonstrate the determination of the Community to increasingly 
reinforce the rule of law and human rights as the foundation of the 
Community and its policies. The proposed establishment of the 
Internal Market in 1993 constitutes a major challenge for the Com- 
munity to reinforce and formalize that foundation. The discussions 
about the establishment of a European Political Union has made the 
challenge even stronger. 


Ua. 
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THE HEADS OF STATE OR GOVERNMENT OF THE MEMBER 
STATES OF THE EUROPEAN COMMUNITY MEETING AT 
STRASBOURG ON 9 DECEMBER 1989! 


-Whereas, under the terms of Article 117 of the EEC Treaty, the 
Member States have agreed on the need to promote improved living 
and working conditions for workers so as to make possible their 
harmonization while the improvement is being maintained; 


Whereas following on from the conclusions of the European Councils 
of Hanover and Rhodes the European Council of Madrid considered 
that, in the context of the establishment of the single European 
market, the same importance must be attached to the social aspects 
as to the economic aspects and whereas, therefore, they must be 
developed in a balanced manner; 


Having, regard to the Resolutions of the European Parliament of 15 
March 1989, 14 September 1989 and 22 November 1989, and to the 
Opinion of the Economic and Social Committee of 22 February 1989; 


Whereas the completion of the internal market is the most effective 
means of creating employment and ensuring maximum well-being in 
the Community; whereas employment development and creation must 
be given first priority in the complexion of the internal market 
whereas it is for the Community to take up the challenges of the 
future with regard to economic competitiveness, taking into account, 
in particular, regional imbalances; 


Whereas the social consensus contributes to the strengthening of the 
competitiveness of undertakings, of the economy as a whole and to 
the creation of employment; whereas in this respect it is an 
essential condition for ensuring sustained economic development; 


Whereas the completion of the internal market must favour the 
approximation of improvements in living and working conditions, as 


1. Text adopted by the Heads of State or Government of 11 Member States. è 
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well as economic and social cohesion within the European Community 
while avoiding distortions of competition; 


Whereas the completion of the internal market must offer improve- 
ments in the social field for workers of the European Community, 
especially in terms of freedom of movement, living and working 
conditions, health and safety at work, social protection, education 
and training; 


Whereas, in order to ensure equal treatment, it is important to 
combat every form of discrimination, including discrimination on 
grounds of sex, colour, race, opinions and beliefs, and whereas, in a 
spirit of solidarity, it is important to combat social exclusions; 


Whereas it is for Member States to guarantee that workers from 
non-member countries and members of their families who are legally 
resident in a Member State of the European Community are able to 
enjoy, as regards their living and working conditions, treatment 
comparable to that enjoyed by workers who are nationals of the 
Member States concerned; 

Whereas inspiration should be dràwn from the Conventions of the 
International Labour Organization and from the European Social 
Charter of the Council of Europe; 


Whereas the Treaty, as amended by the Single European Act con- 
tains provisions laying down the powers of the Community relating 
inter alia to the freedom of movement of workers (Articles 7, 48 to 
51), the right of establishment (Articles 52 to 58), the social field 
under the conditions laid down in Articles 117 to 122 - in particular 
as regards the improvement of health and safety in the working 
environment (Article 118a), the development of the dialogue between 
management and labour at European level (Article 118b), equal pay 
for men and women for equal work (Article 119) - the general prin- 
ciples for implementing a common vocational training policy (Article 
128), economic and social cohesion (Article 130a to 130e) and, more 
generally, the approximation of legislation (Articles 100, 110a and 
235); whereas the implementation of the Charter must not entail an 
extension to the Community’s powers as defined by the Treaties; 


Whereas the aim of the present Charter is on the one hand to con- 


solidate the progress made in the social field, through action by the 
Member States, the two sides of industry and the Community; 
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Whereas its aim is on the other hand to declare solemnly that the 
implementation of the Single European Act must take full account of 
the social dimension of the Community and that it is necessary in 
this context to ensure at appropriate levels the development of the 
social rights of workers of the European Community, especially 
employed workers and self -employed persons; 


Whereas, in accordance with the conclusions of the Madrid European 
| Council, the respective role of Community rules, national legislation 
and collective agreements must be clearly established; 


Whereas, by virtue of the principle of subsidiarity, responsibility for 
the initiatives to be taken with regard to the implementation of 
these social rights lies with the Member States or their constituent 
parts and, within the limits of its powers, with the European Com- 
munity; whereas such implementation may take the form of laws, 
collective agreements or existing practices at the various appropriate 
levels and whereas it requires in many spheres the active involve- 
ment of the two sides of industry; 


Whereas the solemn proclamation of fundamental social rights at 
European Community level may not, when implemented, provide 
grounds for any retrogression compared with the situation currently 
existing in each Member State 


HAVE ADOPTED THE FOLLOWING DECLARATION 
CONSTITUTING THE COMMUNITY CHARTER OF 
THE FUNDAMENTAL SOCIAL RIGHTS OF WORKERS”: 


Title I 

Fundamental social rights of workers 

Freedom of movement 

1. Every worker of the European Community shall have the right to 
freedom of movement throughout the territory of the Community, 
subject to restrictions justified on grounds of public order, public 
safety or public health. 4 
2. The right to freedom of movement shall enable any worker to 


engage in any occupation or profession in the Community in accor- 
dance with the principles of equal treatment as regards access to 
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employment, working conditions and social protection in the host 
country. 


3 The right of freedom of movement shall also imply: 


(i) harmonization of conditions of residence in all Member States, 
particularly those concerning family reunification; 


(ii) elimination of obstacles arising from the non-recognition of 
diplomas or equivalent occupational qualifications; 


(iii) improvement of the living and working conditions of frontier 
workers. 


Employment and remuneration 


4. Every individual shall be free to choose and engage in an 
occupation according to the regulations governing each occupation. 


5. All employment shall be fairly remunerated. 
To this end , in accordance with arrangements applying in each 
country: 


(i) workers shall be assured of an equitable wage, ie. a wage 
sufficient to enable them to have a decent standard of living; 


(ii) workers subject to terms of employment other than an open 
ended full-time contract shall benefit from an equitable re...ence 
wage; 


(iii) wages may be withheld, seized or transferred only in accor- 
dance with national law; such provisions should entail measures 


enabling the worker concerned to continue to enjoy necessary means 
of subsistence for him or herself and his or her family. 


6. Every individual must be able to have access to public placement 
services free of charge. 
Improvement of living and working conditions 


7. The completion of the internal market must lead to an improve- 
ment in the living and working conditions of workers in the 
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European Community. This process must result from an approximation 
of these conditions while the improvement is being maintained as 
regards in particular the duration and organization of working-time 
and forms of employment other than open-ended contracts such as 
fixed-term contracts, part-time working, temporary work and 
seasonal work. 


The improvement must cover, where necessary, the development of 
. Certain aspects of employment regulations such as procedures 
collective redundancies and those regarding bankruptcies. 


8. Every worker of the European Community shall have a right to 
a weekly rest period and to annual paid leave, the duration of which 
must be progressively harmonized in ‘accordance with national 
practices. 


9. The conditions of employment of every worker of the European 
Community shall be stipulated in laws, a collective agreement or a 
contract of employment, according to arrangements applying in each 
country. 


Social Protection 
According to the arrangements applying in each country: 


10. Every worker of the European Community shall have a right to 
adequate social protection and shall, whatever his status and 
whatever the size of the undertaking in which he is employed, enjoy 
an adequate level of social security benefits. 


Persons who have been unable either to enter or re-enter the labour 
market and have no means of subsistence must be able to receive 
sufficient resources and social assistance in keeping with their par- 
ticular situation. 


Freedom of association and collective bargaining 
11. Employers and workers of the European Community shall havé 
the right of association in order to constitute professional organiza- 


tions or trade unions of their choice for the defence of their 
economic and social interests. 
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Every employer and every worker shall have the freedom to join or 
not to join such organizations without any personal or occupational 
damage being thereby suffered by him. 


12. Employers or employers’ organizations, on the one hand, and 
workers” organizations, on the other, shall have the right to 
negotiate and conclude collective agreements under the conditions 
laid down by national legislation and practice. 


The dialogue between the two sides of industry at European level 
which must be developed, may, if the parties deem it desirable, 
result in contractual relations in particular at inter-occupational and 
sectoral level. 


13. The right to resort to collective action in the event of a con- 
flict of interests shall include the right to strike, subject to the 
obligations arising under national regulations and collective agree- 
ments. 


In order to facilitate the settlement of industrial disputes the 
establishment and utilization at the appropriate levels of concilia- 
tion, mediation and arbitration procedures should be encouraged in 
accordance with national practice. 


14. The internal legal order of the Member States shall determine 
under which conditions and to what extent the rights provided for 
in Articles 11 to 13 apply to the armed forces, the police and the 
civil service. 


Vocational training 


15. Every worker of the European Community must be able to have 
access to vocational training and to benefit therefrom throughout his 
working life. In the conditions governing access to such training 
there may be no discrimination on grounds of nationality. 


The competent public authorities, undertakings or the two sides of 
industry, each within their own sphere of competence, should set up 
continuing and permanent training systems enabling every person to 
undergo retraining more especially through leave for training pur- 
poses, to improve his skills or to acquire new skills, particularly in 
the light of technical developments. 
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Equal treatment for men and women 


16. Equal treatment for men and women must be assured. Equal 
opportunities for men and women must be developed. 


To this end, action should be intensified to ensure the implement- 
ation of the principle of equality between men and women as 
regards in particular access to employment, remuneration, working 
. conditions, social protection, education, vocational training and 
career development. 


Measures should also be developed enabling men and women to 
reconcile their occupational and family obligations. 


Information, consultation and participation for workers 


17. Information, consultation and participation for workers must be 
developed along appropriate lines, taking account of the practices in 
force in the various Member States. 


là 
This shall apply especially in companies or groups of companies 
having establishments or companies in two or more Member States 
of the European Community. 


18. Such information, consultation and participation must be imple- 
mented in due time, particularly in the following cases: 


(i) when technological changes which, from the point of view of 
working conditions and work organization, have major implications 
for the work-force, are introduced into undertakings; 


(ii) in connection with restructuring operations in undertakings or 
in cases of mergers having an impact on the employment of workers; 


(iii) in cases of collective redundancy procedures; 
(iv) when transfrontier workers in particular are affected by 


employment policies pursued by the undertaking where they are 
employed. 
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Health protection and safety at the workplace 


19. Every worker must enjoy satisfactory health and safety 
conditions in his working environment. Appropriate measures must be 
taken in order to achieve further harmonization of conditions in this 
area while maintaining the improvements made. 


These measures shall take account, in particular, of the need for the 
training, information, consultation and balanced participation of 
workers as regards the risks incurred and the steps taken to 
eliminate or reduce them. 


The provisions regarding implementation of the internal market shall 
help to ensure such protection. 


Protection of children and adolescents 


20. Without prejudice to such rules as may be more favourable 
young people, in particular those ensuring their preparation for work 
through vocational training, and;subject to derogations limited to 
certain light work, the minimum èmployment age must not be lower 
than the minimum school-leaving age and, in any case, not lower 
than 15 years. 


21. Young people who are in gainful employment must receive 
equitable remuneration in accordance with national practice. 


22. Appropriate measures must be taken to adjust labour regulations 
applicable to young workers so that their specific development and 
vocational training and access to employment needs are met. 

The duration od work must, in particular, be limited - without it 
being possible to circumvent this limitation through recourse to 
overtime - and night work prohibited in the case of workers of 
under 18 years of age, save in the case of certain jobs laid down in 
national legislation or regulations. 


23. Following the end of compulsory education, young people must 
be entitled to receive initial vocational training of a sufficient 
duration to enable them to adapt to the requirements of their future 
working life; for young workers, such training should take place 
during working hours. 
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Protection of children and adolescents 


20. Without prejudice to such rules as may be more favourable 
young people, in particular those ensuring their preparation for work 
through vocational training, and subject to derogations limited to 
certain light work, the minimum employment age must not be lower 
than the minimum school-leaving age and, in any case, not lower 
than 15 years. 


21. Young people who are in gainful employment must receive 
equitable remuneration in accordance with national practice. 


22. Appropriate measures must be taken to adjust labour regulations 
applicable to young workers so that their specific development and 
vocational training and access to employment needs are met. 

The duration od work must, in particular, be limited - without it 
being possible to circumvent this limitation through recourse to 
overtime - and night work prohibited in the case of workers of 
under 18 years of age, save in the case of certain jobs laid down in 
national legislation or regulations. 


è 
23. Following the end of compulsory education, young people must 
be entitled to receive initial vocational training of a sufficient 
duration to enable them to adapt to the requirements of their future 
working life; for young workers, such training should take place 
during working hours. 


Elderly persons 

According to the arrangements applying in each country: 

24. Every worker of the European Community must, at the time of 
retirement, be able to enjoy resources affording him or her a decent 
standard of living. 

25. Any person who has reached retirement age but who is not 
entitled to a pension or who does not have other means of subsis- 


tence, must be entitled to sufficient resources, and to medical and 
social assistance specifically suited to his needs. 
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Disabled persons 


26. All disabled persons, whatever the origin and nature of their 
disablement, must be entitled to additional concrete measures aimed 
at improving their social and professional integration. 


These measures must concern, in particular, according to the 
capacities of the beneficiaries, vocational training, ergonomics, 
accessibility, mobility, means of transport and housing. 


sii. —_" 
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EUROPEAN SOCIAL CHARTER 


The Governments signatory hereto, being Members of the Council of 
Europe, 


Considering that the aim of the Council of Europe is the achieve- 
ment of greater unity between its Members for the purpose of safe- 
guarding and realising the ideals and principles which are their 
. common heritage and of facilitating their economic and social pro- 
gress, in particular by the maintenance and further realisation of 
human rights and fundamental freedoms; 

Considering that in the European Convention for the protection 
of Human Rights and Fundamental Freedoms signed at Rome on 4th 
November 1950, and the Protocol thereto signed at Paris on 20th 
March 1952, the member States of the Council of Europe agreed to 
secure to their populations the civil and political rights and free- 
doms therein specified; 

Considering that the enjoyment of social rights should be 
secured without discrimination on grounds of race, colour, sex, 
religion, political opinion, national extraction or social origin; 

Being resolved to make every effort in common to improve the 
standard of living and to promote the social well-being of both their 
urban and rural populations by means of appropriate institutions and 
action; 


Have agreed as follows: 
PARTI 


The Contracting Parties accept as the aim of their policy, to be 
pursued by all appropriate means, both national and international in 
character, the attainment of conditions in which the following rights 
and principles may be effectively realised: 

1. Everyone shall have the opportunity to earn his living in an 
occupation freely entered upon. 

2. AIl workers have the right to just conditions of work. 

3. All workers have the right to safe and healthy working 
conditions. 

4. AIl workers have the right to a fair remuneration sufficient for 
a decent standard of living for themselves and their families. 
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5. AIl workers and employers have the right to freedom of 
association in national or international organisations for the 
protection of their economic and social interests. 

6. All workers and employers have the right to bargain collectively. 
7. Children and young persons have the right to a special 
protection against physical and moral hazards to which they are 
exposed. 

8. Employed women in case of maternity, and other employed 
women as appropriate, have the right to a special protection in their 
work. 

9. Everyone has the right to appropriate facilities for vocational 
guidance with a view to helping him choose an occupation suited to 
his personal attitude and interests. 

10. Everyone has the right to appropriate facilities for vocational 
training. 

11. Everyone has the right to benefit from any measures enabling 
him to enjoy the highest possible standard of health attainable. 

12. All workers and their dependents have the right to social 
security. 

13. Anyone without adequate resources has the right to social and 
medical assistance. ‘ 

14. Everyone has the right to benefit from social welfare services. 
15. Disabled persons have the right to vocational training, rehabi- 
litation and resettlement, whatever the origin and nature of their 
disability. 

16. The family as a fundamental unit of society has the right to 
appropriate social, legal and economic protection to ensure its full 
development. 

17. Mothers and children, irrespective of marital status and family 
relations, have the right to appropriate social and economic protec- 
tion. 

18. The nationals of anyone of the Contracting Parties have the 
right to engage in any gainful occupation in the territory of anyone 
of the others on a footing of equality with the nationals of the 
latter, subject to restrictions based on cogent economic or social 
reasons. 

19. Migrant workers who are nationals of a Contracting Party and 
their families have the right to protection and assistance in the 
territory of any other Contracting Party. | 
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PART II 


The “Contracting Parties undertake, as provided for in Part III, to 
consider themselves bound by the obligations laid down in the fol- 
; lowing Articles and paragraphs. 


Article 1 
The right to work 
With a view to ensuring the effective exercise of the right to work, 
the Contracting Parties undertake: 
l. to accept as one of their primary aims and responsibilities the 
achievement and maintenance of as high and stable a level of 
employment as possible, with a view to the attainment of full 
employment; 
2. to protect effectively the right of the worker to earn his 
living in an occupation freely entered upon; 
3. to establish or maintain free employment services for all wor- 
kers; 
4. to provide or promote appropriate vocational guidance, training 
and rehabilitation. 

è 
Article 2 
The right to just conditions of work 
With a view to ensuring the effective exercise of the right to just 
conditions of work, the Contracting Parties undertake: 
1. to provide for reasonable daily and weekly working hours, the 
working week to be progressively reduced to the extent that the 
increase of productivity and other relevant factors permit; 
2. to provide for public holidays with pay; 
3. to provide for a minimum of two weeks annual holiday with pay; 
4. to provide for additional paid holidays or reduced working hours 
for workers engaged in dangerous or unhealthy occupations as pre- 
scribed; 
5. to ensure a weekly rest period which shall, as far as possible, 
coincide with the day recognised by tradition or custom in the 
country or region concerned as a day of rest. 


Article 3 

The right to safe and healthy working conditions # 
With a view to ensuring the effective exercise of the right to safe 
and healthy working conditions, the Contracting Parties undertake: 
1. to issue safety and health regulations; 

2. to provide for the enforcement of such regulations by measures 
of supervision; 
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3. to consult, as appropriate, emplovyers® and workers' organis- 
ations on measures intended to improve industrial safety and health. 


Article 4 
The right to a fair remuneration 
With a view to ensuring the effective exercise of the right to a fair 
remuneration, the Contracting Parties undertake: 
1. to recognizes the right of workers to a remuneration such as 
will give them and their families a decent standard of living; 
2. to recognizes the right of workers to an increased rate of 
remuneration for overtime work, subject to exceptions in particular 
cases; 
3. to recognizes the right of men and women workers to equal 
pay for work of equal value; 
4. to recognizes the right of all workers to a reasonable period of 
notice for termination of employment; 
5. to permit deductions from wages only under conditions and to 
the extent prescribed by national laws or regulations or fixed by 
collective agreements or arbitration awards. 

The exercise of these rights shall be achieved by freely 
concluded, collective agreements, by statutory wage-fixing machinery, 
or by other means appropriate to fiational conditions. 


Article 5 

The right to organizes 

With a view to ensuring or promoting the freedom of workers and 
employers to form local, national or international organisations for 
the protection of their economic and social interests and to join 
those organisations, the Contracting Parties undertake that national 
law shall not be such as to impair nor shall it be so applied as to 
impair this freedom. The extent to which the guarantees provided 
for in this article shall apply to the police shall be determined by 
national laws or regulations. The principle governing the application 
to the members of the armed forces of these guarantees and the 
extent to which they shall apply to persons in this category shall 
equally be determined by national laws or regulations. 


Article 6 

The right to bargain collectively 

With a view to ensuring the effective exercise of the right to bar- 
gain collectively, the Contracting Parties undertake: 

l. to promote joint consultation between workers and emplovers; 

2. to promote, where necessary and appropriate, machinery for 
voluntary negotiations between employers or employers’ organisations 
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and workers’ organisations, with a view to the regulation of terms 
and conditions of employment by means of collective agreements; 
‘3. to promote the establishment and use of appropriate machinery 
for conciliation and voluntary arbitration for the settlement of 
labour disputes; 

and recognise: : 

4. the right of workers and employers to collective action in cases 
of conflicts of interest, including the right to strike, subject to 
‘ obligations that might arise out of collective agreements previously 
entered into. 


Article 7 

The right of children and young persons to protection. 

With a view to ensuring the effective exercise of the right of 
children and young persons to protection, the Contracting Parties 
undertake: 

l. to provide that the minimum age of admission to employment 
shall be 15 years, subject to exceptions for children employed in 
prescribed light work without harm to their health, morals or 
education; 

2. to provide that a higher minimum age of admission to employ- 
ment shall be fixed with respect to prescribed occupations regarded 
as dangerous or unhealthy; 

3. to provide that persons who are still subject to compulsory 
education shall not be employed in such work as would deprive them 
of the full benefit of their education; 

4. to provide that the working hours of persons under 16 years of 
age shall be limited in accordance with the needs of their develop- 
ment, and particularly with their need for vocational training; 

5. to recognise the right of young workers and apprentices to a 
fair wage or other appropriate allowances; 

6. to provide that the time spent by young persons in vocational 
training during the normal working hours, with the consent of the 
employer, shall be treated as forming part of the working day; 

7. to provide that employed persons of under 18 years of age shall 
be entitled to not less than three weeks’ annual holiday with pay; 

8. to provide that persons under 18 years of age shall not be em- 
ployed in night work with the exception of certain occupations 
provided for by national laws or regulations; i 
9. to provide that persons under 18 years of age employed in 
occupations prescribed by national laws or regulations shall be sub- 
ject to regular medical control; 

10. to ensure special protection against physical and moral dangers 
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to which children and young persons are exposed, and particularly 
against those resulting directly or indirectly from their work. 


Article 8 
The right of employed women to protection 
With a view to ensuring the effective exercise of the right of 
employed women to protection, the Contracting Parties undertake: 
1. to provide either by paid leave, by adequate social security 
benefits or by benefits from public funds for women to take leave 
before and after childbirth up to a total of at least 12 weeks; 
2. to consider it as unlawful for an employer to give a woman 
notice of dismissal during her absence on maternity leave or to give 
her notice of dismissal at such a time that the notice would expire 
during such absence; 
3. to provide that mothers who are nursing their infants shall be 
entitled to sufficient time off for this purpose;. 
4. (a) to regulate the employment of women workers on night work 
in industrial employment; 
(b) to prohibit the employment of women workers in under- 
ground mining, and, as appfopriate, on all other work which is 
unsuitable for them by reaSon of its dangerous, unhealthy, or 
arduous nature. 


Article 9 

The right to vocational guidance 

With a view to ensuring the effective exercise of the right to 
vocational guidance, the Contracting Parties undertake to provide or 
promote, as necessary, a service which will assist all persons, inclu- 
ding the handicapped, to solve problems related to occupational 
choice and progress with due regard to the individual charactistics 
and their relation to occupational opportunity: this assistance should 
be available free of charge, both to young persons, including school 
children, and to adults. 


Article 10 

The right to vocational training 

With a view to ensuring the effective exercise of the right to 
vocational training, the Contracting Parties undertake: 

l. to provide or promote, as necessary, the technical and 
vocational training of all persons, including the handicapped, in 
consultation with employers’ and workers organisations, and to 
grant facilities for access to higher technical and university 
education, based solely on individual aptitude; 
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2. to provide or promote a system of apprenticeship and other 
systematic arrangements for training young boys and girls in their 
various employments; 

3. to provide or promote, as necessary: 

(a) adequate and readily available training facilities for adult 

_ workers; 

(b) special facilities for the re-training of adult workers needed as 
a result of technological development or new trends in employ- 
ment; 

4. to encourage the full utilisation of the facilities provided by 

appropriate measures such as: 

(a) reducing or abolishing any fees or charges; 

(b) granting financial assistance in appropriate cases; 

(c) including in the normal working hours time spent on supple- 
mentary training taken by the worker, at the request of his 
employer, during employment; 

(d) ensuring, through adequate supervision, in consultation with the 
employers” and workers’ organisations, the efficiency of 
apprenticeship and other training arrangements for young 
workers, and the adequate protection of young workers 
generally. 7 


Article 11 

The right to protection of health 

With a view to ensuring the effective exercise of the right to pro- 
‘tection of health, the Contracting Parties undertake, either directly 
or in co-operation with public or private organisations, to take 
appropriate measures designed inter alia: 

1. to remove as far as possible the causes of ill-health; 

2. to provide advisory and educational facilities for the promotion 
of health and the encouragement of individual responsibility in mat- 
ters of health; 

3. to prevent as far as possible epidemic, endemic and other 
diseases. 


Article 12 

The right to social security 

With a view to ensuring the effective exercise of the right to sar 
security, the Contracting Parties undertake: 

1. to establish or maintain a system of social security; 

2. to maintain the social security system at a satisfactory level at 
least equal to that required for ratification of International Labour 
Convention (No. 102) Concerning Minimum Standards of Social 
Security; 
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3. to endeavour to raise progressively the system of social 

security to a higher level; 

4. to take steps, by the conclusion of appropriate bilateral and 

multilateral agreements, or by other means, and subject to the con- 

ditions laid down in such agreements, in order to ensure: 

(a) equal treatment with their own nationals of the nationals of 
other Contracting Parties in respect of social security rights, 
including the retention of benefits arising out of social security 
legislation, whatever movements the persons protected may 
undertake between the territories of the Contracting Parties; 

(b) the granting, maintenance and resumption of social security 
rights by such means as the accumulation of insurance or em- 
ployment periods completed under the legislation of each of the 
Contracting Parties. 


Article 13 

The right to social and medical assistance 1 

With a view to ensuring the effective exercise of the right to social 
and medical assistance, the Contracting Parties undertake: 

1. to ensure that any person who is without adequate resources 
and who is unable to secure such' resources either by his own ef- 
forts or from other sources, in pafticular by benefits under a social 
security scheme, be granted adequate assistance, and, in case of 
sickness, the care necessitated by his condition; 

2. to ensure that persons receiving such assistance shall not, for 
that reason, suffer from a diminution of their political or social 
rights; 

3. to provide that everyone may receive by appropriate public or 
private services such advice and personal help as may be required to 
prevent, to remove, or to alleviate personal or family want; 

4. to apply the provisions referred to in paragraphs 1, 2 and 3 of 
this Article on an equal footing with their nationals to nationals of 
other Contracting Parties lawfully within their territories, in accor- 
dance with their obligations under the European Convention on 
Social and Medical Assistance, signed at Paris on llth December 
1953. 


Article 14 

The right to benefit from social welfare services 

With a view to ensuring the effective exercise of the right to 
benefit from social welfare services, the Contracting Parties under- 
take: 

1. to promote or provide services which, by using methods. of 
social work, would contribute to the welfare and development of 
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both individuals and groups in the community, and to their adjust- 
ment to the social environment; 

2. to encourage the participation of individuals and voluntary or 
other organisations in the establishment and maintenance of such 
“services. 


Article 15 

The right to physically or mentally disabled persons to vocational 
. training, rehabilitation and social resettlement 

With a view to ensuring the effective exercise of the right of the 
physically or mentally disabled to vocational training, rehabilitation 
and resettlement, the Contracting Parties undertake: 

1. to take adequate measures for the provision of training 
facilities, including, where necessary, specialised institutions, public 
or private; 

2. to take adequate measures for the placing of disabled persons 
in employment, such as specialised placing services, facilities for 
sheltered employment and measures to encourage employers to admit 
disabled persons to employment. 


Article 16 n 

The right of the family to social, legal and economic protection 
With a view to ensuring the necessary conditions for the full 
development of the family which is a fundamental unit of society, 
the Contracting Parties undertake to promote the economic, lega! 
and social protection of family life by such means as social and 
family benefits, fiscal arrangements, provisions of family housing, 
benefits for the newly married, and other appropriate means. 


Article 17 

The right of mothers and children to social and economic protection 
With a view to ensuring the effective exercise of the right of 
mothers and children to social and economic protection, the 
Contracting Parties will take all appropriate and necessary measures 
to that end, including the establishment or maintenance of 
appropriate institutions or services. 


Article 18 

The right to engage in a gainful occupation in the territory of othér 
Contracting Parties 

With a view to ensuring the effective exercise of the right to 
engage in a gainful occupation in the territory of any other Con- 
tracting Party, the Contracting Parties undertake: 

1. to apply existing regulations in a spirit of liberality; 
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2. to simplify existing formalities and to reduce or abolish 
chancery dues and other charges payable by foreign workers or their 
employers; 

3. to liberalise, individually or collectively, regulations governing 
the employment of foreign workers; 

and recognise; 

4. the right of their nationals to leave the country to engage in a 
gainful occupation in the territories of the other Contracting 
Parties. 


Article 19 

The right of migrant workers and their families to protection and 

assistance 

With a view to ensuring the effective exercise of the right of 

migrant workers and their families to protection and assistance in 

the territory of any other Contracting Party, the Contracting Parties 

undertake: 

1. to maintain or to satisfy themselves that there are maintained 

adequate and free services to assist such workers, particularly in 

obtaining accurate information, and to take all appropriate steps, so 

far as national laws and regulations permit, against misleading pro- 

paganda relating to emigration and immigration; 

2. to adopt appropriate measures within their own jurisdiction to 

facilitate the departure, journey and reception of such workers and 

their families, and to provide, within their own, jurisdiction, 

appropriate services for health, medical attention and good hygienic 

conditions during the journey; 

3. to promote co-operation, as appropriate, between social 

services, public and private, in emigration and immigration countries; 

4. to secure for such workers lawfully within their territories, 

insofar as such matters are regulated by law or regulations or are 

subject to the control of administrative authorities, treatment not 

less favourable than that of their own nationals in respect of the 

following matters: 

(a) remuneration and other employment and working conditions; 

(b) membership of trade unions and enjoyment of the benefits of 
collective bargaining; 

(c) accommodation; 

5. to secure for such workers lawfully within their territories 

treatment not less favourable than that of their own nationals with 

regard to employment taxes, dues or contributions payable in respect 

of employed persons; 
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6. to facilitate as far as possible the reunion of the family of a 
foreign worker permitted to establish himself in the territory; 

7. to secure for such workers lawfully within their territories 
treatment not less favourable than that of their own nationals with 
‘regard to legal proceedings relating to matters referred to in this 
Article; 

8. to secure that such workers lawfully residing within their ter- 
ritories are not expelled unless they endanger national security or 
. offend against public interest or morality; 

9. to permit, within legal limits, the transfer of such parts of the 
earnings and savings of such workers as they may desire; 

10. to extend the protection and assistance provided for in this 
Article to self-employed migrants insofar as such measures apply. 


PART II 


Article 20 

Undertakings 

1. Eachof the Contracting Parties undertakes: 

(a) to consider Part I of this Charter as a declaration of the aims 
which it will pursue by all apppopriate means, as stated in the 
introductory paragraphs of that Part; 

(b) to consider itself bound by at least five of the following 
Articles of Part II of this ChafteraAtticles®nli, 5}0.0p0121:135 16 
and 19; 

(c) in addition to the Articles selected by it in accordance with 
the preceding sub-paragraph, to consider itself bound by such 
number of Articles or numbered paragraph of Part II of the 
Charter as it may select, provided that the total number of 
Articles or numbered paragraphs by which it is bound is not 
less than 10 Articles or 45 numbered paragraphs; 

2. The Articles or paragraphs selected in accordance with sub- 

paragraphs (b) and (c) of paragraph 1 of this Article shall be 

notified to the Secretary-General of the Council of Europe at the 
time when the instrument of ratification or approval of the 

Contracting Party concerned is deposited. 

3. Any Contracting Party may, at a later date, declare by 

notification to the Secretary-General that it considers itself bound 

by any Articles or any numbered paragraphs of Part II of thé 

Charter which it has not already accepted under the terms of para- 

graph 1 of this Article. Such undertaking subsequently given shall be 

deemed to be an integral part of the ratification or approval, and 
shall have the same effect as from the thirtieth day after the date 
of the notification. 
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4. The Secretary-General shall communicate to all the signatory 
Governments and to the Director-General of the International Labour 
Office any notification which he shall have received pursuant to this 
Part of the Charter. 

5. Each Contracting Party shall maintain a system of labour 
inspection appropriate to national conditions. 


PART IV 


Article 21 

Reports concerning accepted provisions 

The Contracting Parties shall send to the Secretary-General of the 
Council of Europe a report at two-yearly intervals, in a form to be 
determined by the Committee of Ministers, concerning the 
application of such provisions of Part II of the Charter as they have 
accepted. 


Article 22 

Reports concerning provisions which are not accepted 

The Contracting Parties shall send to the Secretary-General, at 
appropriate intervals as requested by the Committee of Ministers, 
reports relating to the provisions”of Part II of the Charter which 
they did not accept at the time of their ratification or approval or 
in a subsequent notification. The Committee of Ministers shall 
determine from time to time in respect of which provisions such 
reports shall be requested and the form of the reports to be 
provided. 


Article 23 

Communication of copies 

1. Each Contracting Party shall communicate copies of its reports 
referred to in Articles 21 and 22 to such of its national organis- 
ations as are members of the international organisations of employ- 
ers and trade unions to be invited under Article 27, paragraph 2, to 
be represented at meetings of the Sub-committee of the Govern- 
mental Social Committee. 

2. The Contracting Parties shall forward to the Secretary-General 
any comments on the said reports received from these national 
organisations, if so requested by them. 


Article 24 

Examination of the reports 

The reports sent to the Secretary-General in accordance with 
Articles 21 and 22 shall be examined by a Committee of Experts, 
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who shall have also before them any comments forwarded to the 
Secretary-General in accordance with paragraph 2 of Article 23. 


Article 25 

- Committee of Experts 

1. The Committee of Experts shall consist of not more than seven 
members appointed by the Committee of Ministers from a list of 
independent experts of the highest integrity and of recognised com- 
petence in international social questions, nominated by the Contrac- 
ting Parties. 

2. The members of the Committee shall be appointed for a period 
of six years. They may be reappointed. However, of the members 
first appointed, the terms of office of two members shall expire at 
the end of four years. i 

3. The members whose terms of office are to expire at the end of 
the initial period of four years shall be chosen by lot by the Com- 
mittee of Ministers immediately after the first appointment has been 
made. 

4. A member of the Committee of Experts appointed to replace a 
member whose term of office has not expired shall hold office for 
the remainder of his predecessor’s term. 


Article 26 

Participation of the International Labour Organisation 

The International Labour Organisation shall be invited to nominate a 
representative to participate in a consultative capacity in the delibe- 
rations of the Committee of Experts. 


Article 27 

Sub-Committee of the Governmental Social Committee 

1. The reports of the Contracting Parties and the conclusions of 
the Committee of Experts shall be submitted for examination to a 
Sub-committee of the Governmental Social Committee of the Council 
of Europe. 

2. The Sub-committee shall be composed of one representative of 
each of the Contracting Parties. It shall invite no more than two 
international organisations of employers and no more than two 
international trade union organisations as it may designate to be 
represented as observers in a consultative capacity at its meetings. 
Moreover, it may consult no more than two representatives of inter- 
national non-governmental organisations having consultative status 
with the Council of Europe, in respect of questions with which the 
organisations are particularly qualified to deal, such as social 
welfare, and the economic and social protection of the family. 
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3. The Sub-committee shall present to the Committee of Ministers 
a report containing its conclusions and append the report of the 
Committee of Experts. 


Article 28 

Consultative Assembly 

The Secretary-General of the Council of Europe shall transmit to 
the Consultative Assembly, the Conclusions of the Committee of 
Experts. The Consultative Assembly shall communicate its views on 
these Conclusions to the Committee of Ministers. 


Article 29 

Committee of Ministers 

By a majority of two-thirds of the members entitled to sit on the 
Committee, the Committee of Ministers may, on the basis of the 
report of the Sub-committee, and after consultation with the Con- 
sultative Assembly, make to each Contracting Party any necessary 
recommendations. 


PART V 


94.0, 


Article 30 

Derogations in time of war or public emergency 

1. In time of war or other public emergency threatening the life 
of the nation any Contracting Party may take measures derogating 
from its obligations under this Charter to the extent strictly 
required by the exigencies of the situation, provided that such 
measures are not inconsistent with its other obligations under inter- 
national law. 

2. Any Contracting Party which has availed itself of this right of 
derogation shall, within a reasonable lapse of time, keep the 
Secretary-General of the Council of Europe fully informed of the 
measures taken and of the reasons therefor. It shall likewise inform 
the Secretary-General when such measures have ceased to operate 
and the provisions of the Charter which it has accepted are again 
being fully executed. 

3. The Secretary-General shall in turn inform other Contracting 
Parties and the Director-General of the International Labour Office 
of all communications received in accordance with paragraph 2 of 
this Article. 


Article 31 
Restrictions 
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1. The rights and principles set forth in Part I when effectively 
realised, and their effective exercise as provided for in Part II, shall 
not be subject to any restrictions or limitations not specified in 
those Parts except such as are prescribed by law and are necessary 
. in a democratic society for the protection of the rights and free- 
‘doms of others or for the protection of public interest, national 
security, public health, or morals. 

2. The restrictions permitted under this Charter to the rights and 
obligations set forth herein shall not be applied for any purpose 
other than that for which they have been prescribed. 


Article 32 

Relations between the Charter and domestic law or international 
agreements 

The provisions of this Charter shall not prejudice the provisions of 
domestic law or of any bilateral or multilateral treaties, conventions 
or agreements which are already in force, or may come into force, 
under which more favourable treatment would be accorded to the 
persons protected. 


è 


Article 33 

Implementation by collective agreements 

1. In member States where the provisions of paragraphs 1, 2, 3, 4 
and 5 of Article 2, paragraphs 4, 6 and 7 of Article 7 and 
paragraphs 1, 2, 3 and 4 of Article 10 of Part II of this Charter are 
matters normally left to agreements between employers or employers’ 
organisations and workers’ organisations, or are normally carried out 
otherwise than by law, the undertakings of those paragraphs may be 
given and compliance with them shall be treated as effective if their 
provisions are applied through such agreements or other means to 
the great majority of the workers concerned. 

2. In member States where these provisions are normally the sub- 
ject of legislation, the undertakings concerned may likewise be given 
and compliance with them shall be regarded as effective if the pro- 
visions are applied by law to the great majority of the workers 
concerned. 


Article 34 P 
Territorial application 

1. This Charter shall apply to the metropolitan territory of each 
Contracting Party. Each signatory Government may, at the time of 
signature or of the deposit of its instrument of ratification or ap- 
proval specify, by declaration addressed to the Secretary-General of 
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the Council of Europe, the territory which shall be considered to be 
its metropolitan territory for this purpose. 

2. Any Contracting Party may, at the time of ratification or ap- 
proval of this Charter or at any time thereafter, declare by 
notification addressed to the Secretary-General of the Council of 
Europe, that the Charter shall extend in whole or in part to a non- 
metropolitan territory or territories specified in the said declaration 
for whose international relations it is responsible or for which it 
assumes international responsibility. It shall specify in the 
declaration the Articles or paragraphs of Part II of the Charter 
which it accepts as binding in respect of the territories named in 
the declaration. 

3. The Charter shall extend to the territory or territories named 
in the aforesaid declaration as from the thirtieth day after the date 
on which the Secretary-General shall have received notification of 
such declaration. 

4. Any Contracting Party may declare at a later date by notific- 
ation addressed to the Secretary-General of thè Council of Europe, 
that in respect of one or more of the territories to which the Char- 
ter has been extended in accordance with paragraph 2 of this 
Article, it accepts as binding any; Articles or any numbered para- 
graphs which it has not already acgepted in respect of that territory 
of territories. Such undertakings subsequently given shall be deemed 
to be an integral part of the original declaration in respect of the 
territory concerned, and shall have the same effect as from the 
thirtieth day after the date of the notification. 

5S. The Secretary-General shall communicate to the other signatory 
Governments and to the Director-General of the International Labour 
Office any notification transmitted to him in accordance with this 
Article. 

Article 35 

Signature, ratification and entry into force 

1. This Charter shall be open for signature by the Members of the 
Council of Europe. It shall be ratified or approved. Instruments of 
ratification or approval shall be deposited with the Secretary- 
General of the Council of Europe. 

2. This Charter shall come into force as from the thirtieth day 
after the date of deposit of the fifth instrument of ratification or 
approval. 

3. In respect of any signatory Government ratifying subsequently, 
the Charter shall come into force as from the thirtieth day after 
the date of deposit of its instrument of ratification or approval. 

4. The Secretary-General shall notify all the Members of the Coun- 
cil of Europe and the Director-General of the International Laboùr 
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Office, of the entry into force of the Charter, the names of the 
Contracting Parties which have ratified or approved it and the sub- 
sequent deposit of any instruments or ratification or approval. 


«Article 36 

Amendments 1 

Any Member of the Council of Europe may propose amendments to 
this Charter in a communication addressed to the Secretary-General 
. of the Council of Europe. The Secretary-General shall transmit to 
the other Members of the Council of Europe any amendments so 
proposed, which shall then be considered by the Committee of 
Ministers and submitted to the Consultative Assembly for opinion. 
Any amendments approved by the Committee of Ministers shall enter 
into force as from the thirtieth day after all the Contracting Parties 
have informed the Secretary-General of their acceptance. The Secre- 
tary-General shall notify all the Members of the Council of Europe 
and the Director-General of the International Labour Office of the 
entry into force of such amendments. 


Article 37 

Denunciation 7 

1. Any Contracting Party may denounce this Charter only at the 
end of a period of five years from the date on which the Charter 
entered into force for it or at the end of any successive period of 
two years, and, in each case, after giving six months notice to the 
Secretary-General of the Council of Europe, who shall inform the 
other Parties and the Director-General of the International Labour 
Office accordingly. Such denunciation shall not affect the validity of 
the Charter in respect of the other Contracting Parties provided 
that at all times there are not less than five such Contracting 
Parties. 

2. Any Contracting Party may, in accordance with the provisions 
set out in the preceding paragraph, denounce any Article or para- 
graph of Part II of the Charter accepted by it provided that the 
number of Articles or paragraphs by which this Contracting Party is 
bound shall never be less than 10 in the former case and 45 in the 
latter and that this number of Articles or paragraphs shall continue 
to include the Articles selected by the Contracting Party among 
those to which special reference is made in Article 20, paragraph 1, 
subparagraph (b). 

3. Any Contracting Party may denounce the present Charter or 
any of the Articles or paragraphs of Part II of the Charter, under 
the conditions specified in paragraph 1 of this Article in respect of 
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any territory to which the said Charter is applicable by virtue of a 
declaration made in accordance with paragraph 2 of Article 34. 


Article 38 
Appendix 
The Appendix to this Charter shall form an integral part of it. 


IN WITNESS WHEREOF, the undersigned, being duly authorised 
thereto, have signed this Charter. 


DONE at Turin, this 18th day of October 1961, in English and 
French both texts being equally authoritative in a single copy which 
shall be deposited within the archives of the Council of Europe. The 
Secretary-General shall transmit certified copies to each of the 
Signatories. 


- $4 
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APPENDIX TO THE SOCIAL CHARTER 


Scope of the Social Charter in terms of persons protected: 


1. Without prejudice to Article 12, paragraph 4 and Article 13, 
paragraph 4, the persons covered by Articles 1 to 17 include 
foreigners only insofar as they are nationals of other Contracting 
Parties lawfully resident or working regularly within the territory of 
the Contracting Party concerned, subject to the understanding that 
these Articles are to be interpreted in the light of the provisions of 
Articles 18 and 19. 

This interpretation would not prejudice the extension of similar 
facilities to other persons by any of the Contracting Parties. 
2. Each Contracting Party will grant to refugees as defined in the 
Convention relating to the Status of Refugees, signed at Geneva on 
28th July 1951, and lawfully staying in its territory, treatment as 
favourable as possible, and in any case not less favourable than 
under the obligations accepted by the Contracting Party under the 
said Convention and under any other existing international instru- 
ments applicable to those refugees. 


PARTI PART II 
Paragraph 18. and Article 18, paragraph I 
It is understood that these provisions are not concerned with the 
question of entry into the territories of the Contracting Parties and 
do not prejudice the provisions of the European Convention on 
Establishment, signed at Paris on 13th December 1955. 


PART II 

Article 1, paragraph 2 i 
This provision shall not be interpreted as prohibiting or authorising 
any union security clause or practice. ’ 
Article 4, paragraph 4 


This provision shall be so understood as not to prohibit immediate 
dismissal for any serious offence. 
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Article 4, paragraph 5 

It is understood that a Contracting Party may give the undertaking 
required in this paragraph if the great majority of workers are not 
permitted to suffer deductions from wages either by law or through 
collective agreements or arbitration awards, the exceptions being 
those persons not so covered. 


Article 6, paragraph 4 

It is understood that each Contracting Party may, insofar as it is 
concerned, regulate the exercise of the right to strike by law, pro- 
vided that any further restriction that this might place on the right 
can be justified under the terms of Article 31. 


Article 7, paragraph 8 

It is understood that a Contracting Party may give the undertaking 
required in this paragraph if it fulfils the spirit of the undertaking 
by providing by law that the great majority of persons under 18 
years of age shall not be employed in night work. 


Article 12, paragraph 4 

The words ’and subject to the conditions laid down in such agree- 
ments’ in the introduction to this paragraph are taken to imply inter 
alia that with regard to benefits which are available independently 
of any insurance contribution, a Contracting Party may require the 
completion of a prescribed period of residence before granting such 
benefits to nationals of other Contracting Parties. 


Article 13, paragraph 4 

Governments not Parties to the European Convention on social and 
medical Assistance may ratify the Social Charter in respect of this 
paragraph provided that they grant to nationals of other Contracting 
Parties a treatment which is in conformity with the provisions of 
the said Convention. x 


Article 19, paragraph 6 

For the purpose of this provision, the term ’family of a foreign 
worker’ is understood to mean at least his wife and dependent 
children under the age of 21 years. 
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PART II 
It is understood that the Charter contains legal obligations of an 


international character, the application of which is submitted solely 
«to the supervision provided for in Part IV thereof. 


Article 20, paragraph 1 
It is understood that the ’numbered paragraphs’ may include articles 
. consisting of only one paragraph. 


PART V 
Article 30 


The term ’in time of war or other public emergency’ shall be so 
understood as to cover also the threat of war. 
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Additional Protocol to the European Social Charter 
The member States of the Council of Europe signatory hereto, 


Resolved to take new measures to extend the protection of the 
social and economic rights guaranteed by the European Social Char- 
ter, opened for signature in Turin on 18 October 1961 (hereinafter 
referred to as "the Charter"), 


Have agreed as follows: 
Part I 


The Parties accept as the aim of their policy to be pursued by 
all appropriate means, both national and international in character, 
the attainment of conditions in which the following rights and prin- 
ciples may be effectively realised: i 
1. AIl workers have the right to equal opportunities and equal 

treatment in matters of employment and occupation without 

discrimination on the grounds of sex. 

2. Workers have the right to be informed and to be consulted 
within the undertaking. 

3. Workers have the right to take part in the determination and 
improvement of the working conditions and working environment 
in the undertaking. 

4. Every elderly person has the right to appropriate social protec- 
tion. 


Part II 


The Parties undertake, as provided for in Part III, to consider 
themselves bound by the obligations laid down in the following 
articles: 


Article 1 

The right to equal opportunities and equal treatment in matters of 
employment and occupation without discrimination on the grounds 
of sex 
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1. With a view to ensuring the effective exercise of the right to 
equal opportunities and equal treatment in matters of employment 
and occupation without discrimination on the grounds of sex, the 
Parties undertake to recognize that right and to take appropriate 
. measures to ensure or promote its application in the following fields: 
- access to employment, protection against dismissal and occupa- 
tional resettlement; 
-  vocational guidance, training, retraining and rehabilitation; 


. =. terms of employment and working conditions including remunera- 


tion 
- career development including promotion. 
2. Provisions concerning the protection of women, particularly as 
regards pregnancy, confinement and the post-natal period, shall not 
be deemed to be discrimination as referred to in paragraph 1 of this 
Article. 
3. Paragraph 1 of this Article shall not prevent the adoption of 
specific measures aimed at removing de facto inequalities. 
4. Occupational activities which, by reason of their nature or the 
context in which they are carried out, can be entrusted only to 
persons of a particular sex, may be excluded from the scope of this 
Article or some of its provisions. 


Article 2 
The right to information and consultation 


1. With a view to ensuring the effective exercise of the right of 
workers to be informed and consulted within the undertaking, the 
Parties undertake to adopt or encourage measures enabling workers 
or their representatives, in accordance with national legislation and 
practice: 

a. to be informed regularly or at the appropriate time and in a 
comprehensible way about the economic and financial situation 
of the undertaking employing them, on the understanding that 
the disclosure of certain information which could be prejudicial 
to the undertaking may be refused or subject to confidentiality; 
and 

b. to be consulted in good time on proposed decisions which could 
substantially affect the interests of workers, particularly on 
those decisions which would have an important impact on the 
employment situation in the undertaking. 

2. The Parties may exclude from the field of application of para- 

graph 1 of this Article, those undertakings employing less than a 

certain number of workers to be determined by national legislation 

or practice. 
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Article 3 
Right to take part in the determination and improvement of the 
working conditions and working environment 


1. With a view to ensuring the effective exercise of the right of 

workers to take part in the determination and improvement of the 

working conditions and working environment in the undertaking, 

the Parties undertake to adopt or to encourage measures enabling 

workers or their representatives, in accordance with national legis- 

lation and practice, to contribute: 

a. to the determination and the improvement of the working con- 
ditions, work organization and working environment, 

b. to the protection of health and safety within the undertaking, 

c. to the organization of social and socio-cultural services and 
facilities within firms, 

d. to the supervision of the observance of regulations on these 
matters. 

2. The Parties may exclude from the field of application of para- 

graph 1 of this Article, those undertakings employing less than a 

certain number of workers to be de by national legislation 

or practice. 


Article 4 
Right of elderly persons to social protection 


With a view to ensuring the effective exercise of the right of 
elderly persons to social protection, the Parties undertake to adopt 
or promote, either directly or in co-operation with public or private 
organizations, appropriate measures designed in particular: 

1. to enable elderly persons to remain full members of society for 
as long as possible, by means of: ; 

a. adequate resources enabling them to lead a decent life and 

play an active part in public, social and cultural life; 

b. provision of information about services and facilities 
available for elderly persons and their opportunities to 
make use of them; 

2. to enable elderly persons to choose their life-style freely and 

to lead independent lives in their familiar surroundings for as long 

as they wish and are able, by means of: 

a. provision of housing suited to their needs and their state of 
health or of adequate support for adapting their housing; 

b. the health care and services necessitated by their state; 
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3. to guarantee elderly persons living in institutions appropriate 


support, while respecting their privacy, and participation in decisions 


concerning living conditions in the institution. 
Part III 


Article 5 
Undertakings 


1. Eachof the Parties undertakes: 

a. to consider Part I of this Protocol as a declaration of the aims 
which it will pursue by all appropriate means, as stated in the 
introductory paragraph of that Part; 

b. to consider itself bound by one or more articles of Part II of 
this Protocol; 

2. Thearticle or articles selected in accordance with sub-paragraph 

(b) of paragraph 1 of this Article, shall be notified to the Secretary 

General of the Council of Europe at the time when the instrument 

of ratification, acceptance or approval of the Party concerned is 

deposited. 

3. Any Party may, at a later date, declare by notification to the 

Secretary General that it considers itself bound by any articles of 

Part II of this Protocol which it has not already accepted under 

the terms of paragraph l of this Article. Such undertakings sub- 

sequently given shall be deemed to be an integral part of the 
ratification, acceptance or approval, and shall have the same effect 
as from the 30th day after the date of the notification. 


Part IV 


Article 6 
Supervision of compliance with the undertakings given 


The Parties shall submit reports on the application of those 
provisions of Part II of this Protocol which they have accepted in 
the reports submitted by virtue of Article 21 of the Charter. 
Part V 


Article 7 
Implementation of the undertakings given 


1. The relevant provisions of Articles 1 to 4 of Part II of this 
Protocol may be implemented by 
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a. laws or regulations, 

b. agreements between employers or employers’ organizations and 
workers’ organizations, 

c. other appropriate means. 

2. Compliance with the undertakings deriving from Articles 2 and 

3 of Part II of this Protocol shall be regarded as effective if the 

provisions are applied, in accordance with paragraph 1 of this 

Article, to the great majority of the workers concerned. 


Article 8 
Relations between the Charter and this Protocol 


1. The provisions of this Protocol shall not prejudice the 
provisions of the Charter. 

2. Articles 22 to 32 and Article 36 of the Charter shall apply, 
mutatis mutandis, to this Protocol. 


Article 9 
Territorial application 


1. This Protocol shall apply to thg metropolitan territory of each 
Party. Any State may, at the time Of signature or when depositing 
its instrument of ratification, acceptance or approval, specify by 
declaration addressed to the Secretary General of the Council of 
Europe, the territory which shall be considered to be its metropoli- 
tan territory for this purpose. 

2. Any Contracting State may, at the time of ratification, 
acceptance or approval of this Protocol or at any time thereafter, 
declare by notification addressed to the Secretary General of the 
Council of Europe that the Protocol shall extend in whole or in part 
to a non-metropolitan territory or territories specified in the said 
declaration for whose international relations it is responsible or for 
which it assumes international responsibility. It shall specify in the 
declaration the article or articles of Part II of this Protocol which 
it accepts as binding in respect of the territories named in the 
declaration. 

3. The Protocol shall extend to the territory or territories named 
in the aforesaid declaration as from the 30th day after the date on 
which the Secretary General shall have notification of such declara- 
tion. 

4. Any Party may declare at a later date by notification addressed 
to the Secretary General of the Council of Europe, that, in respect 
of one or more of the territories to which this Protocol has been.. 
extended in accordance with paragraph 2 of this Article, it accepts 
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as binding any articles which it has not already accepted in respect 
of that territory or territories. Such undertakings subsequently given 
shall be deemed to be an integral part of the original declaration in 
respect of the territory concerned, and shall have the same effect 
as from the 30th day after the date on which the Secretary General 
shall have notification of such declaration. 


Article 10 
‘ Signature, ratification and entry into force 


1. This Protocol shall be open for signature by member States of 
the Council of Europe who are signatories to the Charter. It is 
subject to ratification, acceptance or approval. No member State of 
the Council of Europe shall ratify, accept or approve this Protocol 
except at the same time as or after ratification, acceptance or 
approval shall be deposited with the Secretary General of the Coun- 
cil of Europe. i 

2. The Protocol shall enter into force on the 30th day after the 
date of deposit of the third instrument of ratification, acceptance 
or approval. 

3. In respect of any signatory State ratifying subsequently, the 
Protocol shall come into force as from the 30th day after the date 
of deposit of its instrument of ratification, acceptance or approval. 


Article 11 
Denunciation 


1. Any Party may denounce this Protocol only at the end of a 
period of five years from the date on which the Protocol entered 
into force for it, or at the end of any successive period of two 
years, and, in each case, after giving six months’ notice to the 
Secretary General of the Council of Europe. Such denunciation shall 
not affect the validity of the Protocol in respect of the other Par- 
ties provided that at all times there are not less than three such 
Parties. 

2. Any Party may, in accordance with the provisions set out in 
the preceding paragraph, denounce any article of Part II of this 
Protocol accepted by it, provided that the number of articles by 
which this Party is bound shall never less than one. 

3. Any Party may denounce this Protocol or any of the articles of 
Part II of the Protocol, under the conditions specified in paragraph 
1 of this Article in respect of any territory to which the Protocol 
is applicable by virtue of a declaration made in accordance with 
paragraphs 2 and 4 of Article 9. 
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4. Any Party bound by the Charter and this Protocol which 
denounces the Charter in accordance with the provisions of para- 
graph 1 of Article 37 thereof, will be considered to have denounced 
the protocol likewise. 


Article 12 
Notification 


The Secretary General of the Council of Europe shall notify all 
member States of the Council and the Director General of the Inter- 
national Labour Office of: 

a. any signature; 

b. the deposit of any instrument of ratification, acceptance or 
approval; 

c. any date of entry into force of this Protocol in accordance with 

Articles 9 and 10; 

d. any other act, notification or communication relating to this 

Protocol. 


Article 13 
Appendix i 


RI 
w 


The Appendix to this Protocol shall form an integral part of it. 
In witness whereof, the undersigned, being duly authorized 
thereto, have signed this Protocol. 


Appendix to the Protocol 
Scope of the Protocol in terms of persons protected 


1. The persons covered by Articles 1 to 4 include foreigners only 
insofar as they are nationals of other Parties lawfully resident or 
working regularly within the territory of the Contracting Party 
concerned subject to the understanding that these articles are to 
be interpreted in the light of the provisions of Articles 18 and 19 
of the Charter. 

This interpretation would not prejudice the extension of similar 
facilities to other persons by any of the Parties. 
2. Each Party will grant to refugees as defined in the Convention 
relating to the Status of Refugees, signed at Geneva on 28 July 1951 
and lawfully staying in its territory, treatment as favourable as 
possible and in any case not less favorable than under the 
obligations accepted by the Contracting Party under the said instru- 
ments and under any other existing international instruments, 
applicable to those refugees. 
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3. Each Party will grant to stateless persons as defined in the 
Convention on the Status of Stateless Persons done at New York 
on 28 September 1954 and lawfully staying in its territory, treatment 
as favorable as possible and in any case not less favorable than 
under the obligations accepted by the Contracting Party under the 
said instrument and under any other existing international 
instruments applicable to these stateless persons. 


Article 1 


It is understood that social security matters, as well as other 
provisions relating to unemployment benefit, old age benefit and 
survivor’s benefit, may be excluded from the scope of this Article. 


Article 1, paragraph 4 


This provision is not to be interpreted as requiring the Parties 
to embody in laws or regulations a list of occupations which, by 
reason of their nature or the context in which they are carried out, 
may be reserved to persons of a particular sex. 

è 


Articles 2 and 3 


1. For the purpose of the application of these articles, the term 
"workers’ representatives" means persons who are recognized as such 
under national legislation or practice. 

2. The term "national legislation or practice" embraces as the case 
may be, in addition to laws and regulations, collective agreements, 
other agreements between employers and workers’ representatives, 
customs, as well as relevant case law. 

3. For the purposes of the application of these articles, the term 
"undertaking" is understood as referring to a set of tangible and 
intangible components, with or without legal personality, formed to 
produce goods or provide services for financial gain and with power 
to determine its own market policy. 

4. It is understood that religious communities and their 
institutions may be excluded from the application of these articles, 
even if these institutions are "undertakings" within the meaning of 
paragraph 3. Establishments pursuing activities which are inspired by * 
certain ideals or guided by certain moral concepts, ideas and con- 
cepts which are protected by national legislation, may be excluded 
from the application of these articles to such an extent as is neces- 
sary to protect the orientation of the undertaking. 
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5. It is understood that where in a State the rights set under 
Articles 2 and 3 are exercised in the various establishments of the 
undertaking, the Contracting Party concerned is to be considered as 
fulfilling the obligations deriving from these provisions. 


Article 3 


This provision affects neither the powers and obligations of 
States as regards the adoption of health and safety regulations for 
work-places, nor the powers and responsibilities of the bodies in 
charge of monitoring their application. 

The terms "social and socio-cultural services and facilities" are 
understood as referring to the social and/or cultural facilities for 
workers provided by some undertakings such as welfare assistance, 
sports fields, rooms for nursing mothers, libraries, children’s holiday 
camps, etc. 


Article 4, paragraph 1 

For the purpose of the application of this paragraph, the term 
"for as long as possible" refers to the elderly person’s physical, 
psychological and intellectual capacities. 
Article 7 

It is understood that workers excluded in accordance with para- 


graph 2 of Article 2 and paragraph 2 of Article 3 are not taken into 
account in establishing the number of workers concerned. 
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